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Branpon v. Snows Ann Connincuam. 


1. Between third persons, the presumption is that public officers have 
done their duty. Therefore a purchaser of perscnal property at sheriff’s 
sale, need not prove that the sale was duly advertised, nor that it was 
regular. It devolves on the opposite party to show its illegahty. 

As to real estate, would such proof be necessary, guaere? 

. A sheriff m: iy amend his return on an execution at any time, to make 
it true; and such return will relate back and protect a purchaser as if 
originally made. 

. The possession of property remaining with the vendor, is not per se 
fraudulent, particularly when sold at sheriff’s sale. 

The Court may lawfully sum up the evidence to the jury, and instruct 
“them hypothetically. 


a 
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Tuts was a trial of the right of property in a slave, in 
Tusealoosa Circuit Court. L. Brandon had recovered a 
judgment in said Court, against J. Wyzer; an execution 
issued on this judgment the 18th of April 1826, was 
levied on the 23d September 1826, on a negro boy nam- 
ed Jacob, then in the possession of Wyzer. Snows and 
Cunningham claimed the slave as their propertys under 
the statute they filed their affidavit and claim, on the 2d 
of October 1826, and a trial of the issue joined between 
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yanvar¥ 1830, Brandon the plaintiff in execution and the claimants, was 
wv“ had at March term, 1828, when a verdict was found for 


Brandon 
Vv 


Snows and 
Cunningham. 








the claimants. 

By a bill of exceptions taken by Brandon, it appears 
that before the jury he proved his judgn rent, execution, 
and levy, and that the slave was in W yzer’s possession. 
The claimants proved the existence of an older judgment 
against Wyzer, in favor of one Bullock, and that an exe- 
cution had issued under it, whieh was produced with the 
following return: ‘*Levied 16th January 1824, on one 
house and lot, and one negro woman named Joicy 

W. Y. GLOVER. She iff? 
«sAlso one negro boy named Jacob, taken as the property 
of J. Wyzer, at the suit of J." Bullock, and the said boy 
was sold, the 2d of March, 1824, to Snows and Cunning- 
ham. I certify that fromthe word ‘‘Joicy,”’ the other 
words are added by leave of the Court, this 13th of Oc- 
tober 1827. The words **16th January, 1824,”* are also 
adden by leave of the Court as an amended return 
ow. Y. GLOVER.” 

The former sheriff Glover, deposed that he did in fact sell 
the negro at sheriff’s sale under this execution to the elaim- 
ants for $255, which they paid him, and that he de! vered 
him to them, and gave thema billofsale. The bill ot sale 
was not produced, vor was it recorded, but its loss and eon- 
tents were proved = It was further proved thai in a short 
time after the sale by the sheriff, the slave went into the pos- 
session of Wyzer, and remained in his possession two or 
three months, without any stipulation for loan or hire, ex- 
press or implied; that after that period the claimants hired 
the slave to Wyzer at $20 per year, and that this was a rea- 
sonable rate of hire; that the claimants had regularly paid 
the taxes for him; it was also proved that Wyzer was in- 
debted to the ciaimants at the time of the sale, ina small 
amount. There wis no proof produced of any notice or 
advertisement of the sale, nor that ten days notice was 
given, or any other time, nor was the place of sale 
proved, On this proof the counsel for the plaintiff in 
exeeution requesied the Court to instruct the jury; 

1. That it was necessary the claimants should prove that 
legal notice of the time and place of sale had been given 
according to statute; and that the sale hid taken place at 
the appointed time and place, and in the maaner required 
by the statute. 

2. That the right of Brandoa could not be prejudiced 
or affected by the amended reiurn of the former ‘sherifl, 
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6n Bullock’s execution, when those rights had accrued JANUARY 1830, 
i a4 


anterior to the making of the amendment. 

3. That the slave going into the possession of Wyzer, a 
short time after the sale, and remaining there two or three 
months without any stipulation of loan or hire, when the 
relation of debtor and creditor existed between them, 
rendered the transaction fraudulent. 

The first instruction the Court refused, and instructed 


the jury that they were bound to presume that the sheriif 


had done his duty, and that all the requirements of the law 
had been observed by him, unless the contrary was shewn 
by the opposite party. ‘The second instruction was also 
refused; and the Court charged the jury that the sheriff’s 
amendment had a retrospective effect, and related back 
to the original return, and had the same effect on the 
rights of all parties, asif the amendment formed a part oi 
the original return. The Court also refused to give the 
third instruction requested. 

The charge given by the Court to the jury was also 
excepted to on account of its form, and the language 
employed; these expressions having been used, ‘If you 
believe the evidence introduced by the claimants, then 
is the case made out for them.” 

Brandon, the appellant, assigns in this Court for error, 
the decisions made as above stated. 


Barron and Srewart, for the appellant. 
Crabs and P. N. Witson, for the appellees. 


sy LIPSCOMB, Cuter Justice. The plaintiff in 
error supposes the Circuit Judge to have erred in re- 
fusing the instruction first prayed for, and in giving 
the instruction he did in relation thereto. In some cases 
it has been holden, that when land has been sold under 
exccution, the advertisement required by statute must 
be proven, and that it is an essential muniment of title 
to the purchaser; but this rule has never been applied 
to persenal property; no paper evidence is necessary for 
the conveyance of personal property; title to real property 
is always supposed to be sustained by documentary evi- 
dence: perhaps this distinction sufliciently shews the 
reason of requiring proof that real property had been 
advertised, while it is not required of personal property. 
We think then that the charge of the Judge was right 
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fanvany 1830. We do not however decide that such proof would be abe 
solutely necessary, even in the case of a sale of land, 
oe The second error assigned is, that the Court charged 
Vv. . acta: “? 5 
Snow and the jury, that the amended return made by the sheriff 
Cunningham. 4+ the trial, on the execution under which the defendants 
purchased, related to the time when the original return 
was made. If the sheriff had sold the slave levied on and 
neglected .to make the return on the execution required 
by statute, such neglect surely could not operate prejudi- 
cially to the purchaser; and the sheriff, as a ministerial 
officer, would be so far protected, as to be permitted to 
amend his return so as to make it true, at any time. 

The third error assigned is in relation to the possession 
of the property remaining with Wyzer. We believe 
that there was no error in refusing to give the charge pray- 
ed. There had been a great contrariety of decision on 
the question, whether the property remaining with the 
vendor after an absolute sale was fraudulent per se, or 
only a badge of fraud; but under the most rigid construc- 
tion, a purchase made at sheriff’s sale was an exception to 
the rule of the possession being fraud per se: and the 
law is now settled, that in no case, does the mere fact of 
possession remaining with the vendor constitute fraud, 
but that it is only a badge of fraud, from which the jury 
must draw the inference of its existence, if not rebutted 
or explained. 

Exceptions were taken to the terms used by the Judge 
in his charge to the jury, such as “if they believed the 
evidence offered by the claimants of the property, then 
is their case made out.”? It would be impossible for this 
Court to say whether there was error in this charge or 
not, unless we were informed what testimony had - been 
introduced by the claimants. If the record does not ) 
shew enough to satisfy this Court that the charge was 
erroneous, we cannot presume sucherror. It is certainly 
competent for the Judge to sum up the testimony, and 
nothing can be fairer, or more in the sphere of his duty, 
than for him to tell the jury, that if they found such facts 
proven, that the law was in favor or against a party 
plaintiff or defendant. We believe there is no error 
error, and that the judgment must be aflirmed. 


2 


Jupges Crensnaw and Coxrier not sitting; the former 
having presidéd below, and the latter haying been of 
counsel in the cause. 
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Sarre v. Lucas. 
\ note under seal made payable to A. T. or bearer, is not transferable by 


delivery, so as to enable the bearer to maintain an action on it in his 
own name. 


Ix an action of debt, in Montgomery Circuit Court, 
W. Sayre declared against W. B. Lucas, on a specialty, 
relying on his title there to as bearer. Jucas craved oyer 
of the instrument and demurred, on the ground that such 
an instrument was not transferable by delivery, so as to 
enable the bearer to maintain an action in his own name. 
The instruments set out on over was as follows: 

“$354 20. On or before the thirtieth day of December 
1825, we or either of us promise to pay Jonathan Battelle 
and George Wilkinson, agents of the Alabama Company, 
or bearer, the sum of three hunderd and fifty-four dollars 
20-100 for value received. Given under our hands and 
seals, this sixteenth day,of November, in the year 1822, 

W. B. LUCAS, [seat. ] 
M. ANDREW, |{srat.]” 

The case was tried at March term 1828, when the 
demurrer was sustained, and judgment was rendered for 
the defendant, Judge Wuire presiding. 

The error assigned by Sayre, the appellant in this 
Court is, the decision made on the demurrer. 


Tuortneton and Gornon, for the appellant. The 
instrument was not at common law a writing obligato- 
ry, it is an instrument of modern use, and intended by 
the makers to pass and be negotiable without assign- 
ment. Almost every State in the Union, and our State 
among the rest, has declared all instruments for the pay- 
ment of money, negotiable. The intention of the makers 
and the policy of our law should prevail, rather than the 
antiquated notions and rules of the common law, restrain- 
ing the negotiability of choses in action, as being injurious 
to the poor, &c. especially as instruments of this class 
were not then in use. @ 


GoLpruwaire argued for the appellee. 


By JUDGE CRENSHAW. The only question to be 
decided is, whether the bearer, who is not the obligee 
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named in the writing obligatory or single bill, can matn- 
tain an action in his own name, against the obligor? 

On this question there has been heretofore a diversity 
of opinion, and it affords us some satisfaction that a case 
now occurs in which the practice can be settled by a legal 
adjudication. 

I did believe that it had been settled by the decision in 
the case of Howell and Smith v. Hallett,« when this 
question was directly before the Court. In that ease the 
declaration stated that the defendants, Howell and Smith, 
made their writing obligatory, payable to William N. 
Thompson or bearer, and which was transferred by deli- 
very to the plaintiff Hallett. The judgment was reversed 
on the ground that the declaration concluded in assump- 
sit, yet some of the Judges were inclined to reverse on 
the ground that the bearer of a note under seal, not being 
the obligee or assignee, could not maintain an. action 
in his own name against the obligor. It was then said, 
that by the law merchant, notes under seal were not 
negotiable either by indorsement or delivery, though like 
other choses in action, the assignment of them would be 
protected in equity, and would operate as a warrant oi 
attorney to the assignee to sue at law in the name of the 
obiigee, and recover to his own use. 

If the judgment in the ease of Howell and Siniih v. 
Hallett was not decisive of the question now under con- 
sideration, the reasoning embraced in the opinion has a 
direct application, and I shall insist on its full benefit. I 
lay it down then as an incontrovertible proposition, that 
at common law, no chose in action was assignable, so as 
to authorize the assignee to sue in his own name; that by 
the law merchant, which was incorporated into the body 
of ihe common law, bills of exchange became negotiable; 
and by the aid of certain English statutes, inland bills, 
promissory notes, and checks on banks were also made 
negotiable; and that those are the only contracts or 
choses in action which are strictly negotiable at this day 
in England, and on which the assignee can maintain an 
action in his own name. ‘These positions are clearly 
illustrated in Chitty on Bills. ° 

If then, writings obligatory or notes under seal are 
not negotiable or assignable at the common law, so as to au- 
thorize the assignee to maintain an action in hisown name 
against the obligor, if the action be at all maintainble, it 
must be by virtue of our statute of 1812;¢ but that statute 














vy Nw ** 


_— ~~ |}! 








SUPREME COURT OF ALABAMA. 264 


authorizes them to be assigned by indorsement alone, and pager nn bag 
not by delivery; they consequently cannot be assigned in cam 
any other mode than by indorsement, so as to authorize the fi 
assignee to sue in his own name. As illustrative of this Lucas. 
position, see 2 Bibb 83. 
But it has been contended that a bond or note under . 
scal, payable to bearer, will pass by delivery in the same 
manner as a bank note payable to bearer. And in support 
of this proposition, the 3d of Kent’s Commentaries” Is a Page 3. 
mainly relied on. And to support his doctrine, the learned 
commentator refers to 10th, Common Law Reporis, page 
16. Thatappcars to have been the case of a Prussian bond, 
by which the king of Prussia declared ‘shimself bound 
to every person who should for the time being be the holder 
of the bond.’? The Court determined that this bond was 
analogous to a bank note payable to bearer, and that the 
holder of it had power to give title to any person honest- 
ly acquiring it. But this decision was solely on the 
ground that the bond was payable directly to the holder, 
and also because if was proved at the trial that such boads 
were negotiated like exchequer bills. 
To maintain the present action, much reliance ‘has also 
been placed on the ease of Bullard v. Bell,4 in which 61Mason252 
Judge Story says, that ‘¢a note payable to bearer passes 
by mere delivery, and the holder claims merely as bearer; 
that the note is an original promise by the maker, to pay 
any person who sha!l become the bearer; and that note 
payable to William Pitt or bearer, is a direct promise to 
the bearer, whether Wiiliam Pitt b» a real or fictitious 
person.”? ‘To such authority as Judge Story, I bow with 
respectful submission; yet great men may err: Homer, 
the prince of pocts, did sometimes nod, and Judge Story, 
who is generally correct, may in this instance have 
extended the doctrine too far. IT adinit that the analogy 
is strong, though it is not a ease precisely in point. The 
case before that eminent lawyer was that of a bank note 
not under seal: and if it had been a writing obligatory or 
note under seal, I have very little doubt but his opinion 
would have been different, as the subject matter varied 
before him. 
Cau it with any sort of plausibility be insisted, that 
a bill single or writing obligatory, the most essential and 
distinguishing qualities of which are sealing and delivery, 
possesses in this respect the same negotiable qualities, 
and is governed by the same rules as bank noics, which 
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JANUARY 1830. pass current in the commercial world, and answer all the 
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purposes of eash? Surely not. Sealing and delivery are 
not of the essence of a bank note; if you attach these pro- 
perties to it, its very name and nature become changed, 
and it is governed by other rules. If the bond is pay able 
to William Pitt, or bearer, we cannot presume that Wil- 
liam Pitt is a fictitious person in an instrument which 
requires the solemnities of signing, sealing, and delivery, 
to give it validity. If William Pitt was indeed a person 
not in being, it would be proper to aver the fact in the 
declaration, before the plaintiff, as holder of the bond, 
would be entitled to recover. 

It is said, that a writing under seal supposes an obligor, 
an obligee, and thing contracted for. In the case before 
us, who was the obligee? I answer Battelle and Wilkinson. 
The delivery also, which was an essential part of the 
transaction, was to them. lLlow then, could there after- 
wards be arother delivery to a subsequent holder by the 
same obligor? When Lucas sealed and delivered the 
instrument to Battelle and Wilkinson, that was a comple- 
tion of the contract, and he could not become bound to 
any other person by a subsequent act of the obligee. 
There was no privity of contract between Lucas and tho 
plaintiff; and though the instrument is payable to Hattelle 
and Wilkinson, or bearer, this only authorized the bearer 
to sue in the name of Battelle and Wilkinson, and recover 
to his own use. <A majority of the Court are for aflirm- 
ing the judgment. 


By JUDGE TAYLOR. The single question in the 
ease is, Whether a bill single, given to A. B. or bearer, can 
be sued on in the name of the bearer, without having been 
assigned to him by A. B. It has been contended this can- 
not be done for several reasons: 

1. Because such instruments are not negotiable, and 
a would give them a negotiable character. ‘ 

. Because the legal interest is vested. in the payee, 
wae it requires an assignment from the payee to the hold- 
er, to pass it out of him. 

3. Because the Statute passed in December, 1812, ‘‘con- 
cerning the assignment of bonds, notes, &c.’’ requires that 
such an instrument shall be assigned, to enable the holder 
to sue in his own name. 

I do not consider it necessary to deny the first position, 
in order to maintain the doctrine that such an action may 
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be sustained. Negotiable instruments payable to bearer, do JANUARY 1630. 


not pass by delivery, so as to vest the holder with a legal 
interest in them because they are negotiable, nor are they 
viewed as having been negotiated by the payee; but it is 
because the promise or undertaking is considered as 


having been originally made to the holder. Judge Story, «1 Mason 
ta 7 2 252. 


in the case of Bullard v. Bell@ says, ‘<a note payable 
to bearer is often said to be assignable by delivery, but in 
correct language there is no assignment in the case. It 
passes by mere delivery, and the holder never takes any 
title by or through any assignment, but claims rherely as 
bearer. The note is an original promise by the maker, 
to pay any person who may become the bearer of it; it 
is therefore payable to any and every person who suc- 
cessively holds the note bona fide, not by virtue of any 
assignment of the promise, but by an original or direct 
promise, moving from the maker to the bearer.”” And 
this doctrine was essential to support the decision made 
in that case; it was the very point on which the action 
turned. If the note had been considered as passing from 
the payee by assignment, the decision must have been 
different from what it was, because it would then have 
been necessary, under the act of Congress on that subject, 
for the proceedings to have shewn that Pitt, -the payee, 
was not a citizen of the same State with the defendant; 
and the decision was directly the contrary. This opinion 
of Judge Story, it was stated in the argument, has been 
supported by the Supreme Court of the United States, in 
a ease reported in 2d Peters, which book is not here. 
And I do not see how a different result could be arrived 
at; all the authorities which I have consulted, maintain 
the same position. Chitty on Bills, page 64, has this 
strong language: “A bill may be drawn payable to 
bearer, and in such ease it will be transferable by delive- 
ry; and a bill or note payble to J, S. or bearer, is in legal 
effect payable to the bearer, and J. S. is a mere cypher.” 
{ consider it clear, under these authorities, except for 
mere description, that it would be wholly immaterial 
whether the name of the payee appeared in the declara- 
tion or not, and that on a count which did not aver a de- 
livery by the payee to the holder, the note could be given 
in evidence. 

From these authorities and reasons, I arrive at the con- 
clusion that an instrument payable to bearer is consi- 
dered as executed to the holder; that whether this instru- 
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ditference: that therefore the holder has the legal interest 
and may maintain an action in his own name. And in 
this opinion I consider’ myself directly sustained by the 
ease of Gorgier v. Mieville, ‘reported in 10th Sergeant 
and Lowber, which was an action by the owner to recove1 
the amount of a bond executed by the King of Prussia, 
and made payable to the holder, which had been depo- 
sited with an agent for certain purposes, who had pledged 
it for a debt of his own. The Court instructed the jury 
to find a verdiet for the defendants, unless they thought 
the defendants knew that the bond was not the property 
of the person who made the pledge. It is true, that in 
this case it was proved that bonds of this description 
were sold in the market and passed by delivery. from 
hand to hand, like exchequer bills, and the Judge com- 
pared the bond to a negotiable instrument, because such 
instruments passed by delivery in ordinary dealings; and 
I think we may fairly presume that such is the case with 
paper like that on which this suit is founded, though I do 
not consider this material to the decision. 

It is clearly proved by the case last cited, that sealed 
instruments are not placed by the decisions on a different 
footing from promissory notes, so far as this question is 
involved. Butit is insisted, that although a suit might be 
brought by the holder, if the bill were made payable 
simply to “bearer,’’ yet when made payable to «*A. B. or 
bearer,’ it cannot; that in the latter case it is evident the 
instrument was delivered to a different person from the 
one who sues, and that it would be contradicting it by a 
presumption, to infer that the obligation to pay was enter- 
ed into with any other person. 

This is a distinction, so far as authorities have been 
adduced, and the researches of counsel. seem to have been 
great, never before taken. The case decided by Judge 
Story was exactly similar to the present. ‘The note was 
payable to William Pitt or bearer; and such a distinction 
is excluded by the language of Chitty before quoted, when 
he says the payee will be considered ‘sa mere cypher.”” 

I think true policy, if the law will admit it without 
great violence, requires at our hands the same decision in 
this case, which we would make were the action founded 
on a promissory note. By our statutes they are placed 
in almost every instance, and for every purpose, on the 
same footing; they are the kind of instruments most 
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them, for one promissory note. But what law have we 
which permits promissory notes to be passed in this way, 

if bills single cannot? The former are no more negotia- 
ble with us, than the latter. All equitable defences can be 
made by the maker of the one as well as the other, when 
transferred to a third person; and yet I understand that 
while bills single are to be thus restricted, a different rule 
is adopted w ith respect to promissory notes. According 
to Lord Holts opinion, and that of a majority of judges 
and lawyers of the present day, nothing but the statute of 
Ann gives to promissory notes negotiability; that statute 
has no place on our statute book, but our acts of Assem- 
bly treat bills single and promissory notes alike. That 
able jurist, Judge Kent, in the third volume of his com- 
mentaries, page 59, lays down the doctrine in the same 
way in which it is maintained by Judge Story, and adopt- 
ed in this opinion. 

Having disposed of the two first positions taken by the 
defendants counsel together, I come now to examine the 
last: which is, that our statute prescribes “assignment”? 
as the only mode by which an instrument of this kind 
can be transferred, so as to vest in the holder a right of 
action. 

This act declares, ‘that all bonds, obligations, bills 
single, promissory notes, &c. shall and may hereafter be 
assigned by indorsement, whether the same be made pay- 
able to the order or assigns of the obligee or payee, or 
not; and that the assignee shall and may sue in his own 
name, &c.’’ It seems to me that a simple question might 
put down the objection raised on this statute at once. 
Was it a restraining or was it an enabling act? Certainly 
not the former. The object was to enlarge the powers of 
holders of these instruments, except so far as it repealed a 
previous statute, making promissory notes negotiable; 
and it is against all rule to construe a statute having this 
object, in a way which would give it a contrary effect. 
But the meaning of the words, “whether the same be 
made payable to the order or assigns of the obligee or 
payee or not,” can very readily be perceived, and full 
effect given to them, without any such restraining con- 
struction. By the Law Merchant, bilis and notes are uot 
negotiable, unless the words “or order,” be inserted in 
them; although a good bill or note, so far as the parties to 
it are affected; yet these words are essential to render it 
34 
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yanvary isso, negotiable.¢ The framers of our statute then evidently 
ww V~™ intended nothing more nor less than that these words, or 
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any tantamount ‘to them, should not be necessary to make 
an assignment of sueh instruments valid, and to give the 
assignee a right of action. 

From the best exercise of my judgment, I have formed 
the opinion that the judgment of the Circuit Court should 
be reversed. 


Jupce SAFFOLD, concurred with JupGx Tarror. 
Judgment afirmed 


Jupce Wuaire not sitting. 





Draisu v. DAVENPOR’. 


3. In an action for the seduction of the plaintitl’s daughter, evidence of 
a promise of marriage is not admissible. 

2. The character of the d: aughter for chastity may be impeached by general 
reputation, but not such as is confined to particular classes of persons. 

3. The contents of letters which are iost may be established by any one; the 
person to whom they are written is not ‘the ouly competent Witness for 
that purpose. 


Davenport declared against Drish, in the Tuscaloosa 
Circuit Court, in an action of trespass on the case, for the 
seduction of the daughter of the plaintiff. He charged 
that his daughter, Eliza, had been seduced and gotien with 
child by the defendant, whereby he lost her services as a 
servant, and was put to expense on account of her preg- 
nancy and delivery, and nursing of her child, &e. At 
March term, 1827, a verdict was found for the plaintiff, 
for $1,525, damages. 

On the trial in the Court below, the defendant intro- 
duced witnesses, who stated that previous to the defend- 
ant’s acquaintance with the plaintiff’s daughter, they had 
frequently conversed with many young men of the town 
where she resided, with whom she was acquainted, rela- 
tive to her chastity, and so far as they had conversed, the 
belief was general among those young men, that she was 
not a virtuous but an unchaste woman. The Court decided 
that evidence of her general character in the neighborhood 
























SUPREME COURT OF ALABAMA, 267 


was alone admissible, that this was too circumscribed to sanvary 1830° 

be considered as such, and it was rejected. The plaintiff “7 V 

examined witnesses to prove by parol, the contents of — 

certain letters written by the defendant, to the plain- Davenport. 

tiff’s daughter, the originals having been proven to be 

lost, to establish the fact of the seduction, and also that 

there had beea a promise of marriage. Some of the letters 

appeared to have been dated in the summer of 1823, and 

some were without date; the child having been born in 

July, 1823.. The evidence of these letters was objected 

to by the defendant, because not proved by the daughter, 

to whom they were directed, who it was contended was 

the best witness to prove that fact, her absence not being 

accounted for; and also on the ground that the evidence 

Was not proper to prove the issue; but the objec- 

tions were overruled. he plaintiff further offered to 

shew that previous to the seduction, there had been a 

promise of marriage by the defendant, to the plaintiff’s 

daughter. This evidence was also objected to by the de- 

fendant, but on its being shewn that the plaintiff’s daughter 

had sinee married, though still objected to, it was received 

by the Court, who instructed the jury that if they believed 

there had been a previous promise of marriage, they might 

take it into consideration in estimating the damages. At 

the request of the defendant, the Court instructed the jury 

that no promise of marriage made subsequent to the se- 

duction, was admissible to enlarge the damages, but with 

the qualification, that the jury might infer and had a right 

to presume, from proof of promises subsequently made, 

that there had been a previous promise of marriage, as the 

letters dated in 1823, referred to promises previously 

made, theugh no time was specified when they had been 

made. At the conclusion of the bill of exceptions, it was 

stated that the evidence of a promise of marriage was 

permitted alone with a view of shewing the estimation 

in which the plaintiff’s daughter was held by the defend- 

ant, and in that way to make him a witness in favor of her ph A aes 

virtue. 1 Bacon 8. 

The several decisions of the Court, as above stated, were 2Saunders 

assigned for error by Drish, the appellant, upon which h1 Sohn. Rep. 

there was a joinder in error, and the death of the appellee = 3Cum . 

being suggested, his administrators were made parties in Inv. 159, 160, 

this Court. @ 2 Starkie Ev. 
36. 1 Bacon 
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yanuaryisx. Barton & Srewart, for the appellee. 
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The evidence 
of the conversations with the young men was improper; 
it is the general reputation alone that is admissible, and 
even that is a loose kind of evidence; it is but presumptive 
at best, and the rule should not be extended.@ Any wit- 
ness who knows the fact, is competent to prove the con- 
tents of a letter which is lost, ® and there was no error in 
admitting that proof. ¢ 

In relation to the last point, the question is not generally 
whether a marriage promise is admissible evidence in such 
an action, but the true question here is, was not such evi- 
dence proper as rebutting testimony, when the character 
of the daughter was impeached? The defendant below 
alleged she was previously unchaste; vo rebut this it is ma- 
terial to shew that the defendant did not so consider her, 
and as an evidence of it,that he promised her marriage.@ It 
was allowed for this purpose; for it is so expressly stated 
in the bill of exceptions, and in construing the bill, it must 
be so viewed; the bill is to be construed most strongly 
against the party tendering it, and in fact, in practice, it is 
drawn up by his counsel, and if too strong in its language, 
the judge will in general qualifiy it, as was probably the 
case here, by adding something to it; unless this view is 
taken, it would appear to be contradictory.¢ But on 
genera! grounds. the evidence was proper. f This is said 
to be an action given to the father to compensate him for 
the injury to his feelings.g It is very material to inquire 
if he eonnived at the intercourse with his daughter, for if 
he did, he cannot sustain the action at all. The next 
inquiry is, was he censurable for this neglect; and this 
is a most important inquiry; indeed, it is from these cir- 
cumstances that the amount of damages is always gradu- 
ated; then it was proper evidence, with a view to shew 
on what footing he permitted the defendant’s visits.’ —_ If 
this evidence is rejected, a father careless of his daughter’s 
conduct, is placed on the same footing with the father who 
is prudent and watchful; and certainly there is much dif- 
ference as to the damages they deserve; here the father 
shewed that if he was seemingly careless in suffering inti- 
macy between the defendant and his daughter, it was be- 
cause he felt fully justified in so acting, as a promise of 
marriage was mutually interchanged. Again, if it be to 
compensate feeling, is not the injury aggravated by means 
employed to deceive, and effect the seduction; and if it be 
to punish the offender, does he not deserve to be more 
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punished, when he has resorted to such means to effect his JANUARY 1830. 


purpose? @ Under every aspect, upon the principles of 
the law, it should be admissible evidence. It is a part of 
the res gesta, and tends to elucidate the facts of the trans- 
action. 

But upon authority, although it is stated by most ele- 
mentary writers that evidence of such promise is not ad- 
missib!e, yet no case can be found, where the principle 
is directly so decided. In many opinions it is carelessly 
assumed in argument, and adopted without sufficient 
reason or investigation; and in no case is it decided upon 
its own merits, but only intermixed with other questions. 
The misapprehension grows out of this, and on a minute 
examination, and by searching the authorities to the 
bottom it will be found that the objection started in the 
first cases, did not grow out of the objection to the evidence 
itself, but ii was to the admissibility of the proof by the 
daughter. ¢ When those cases were decided, the rule of 
evidence was, that any person interested in the question, 
was an incompetent witness; hence the objection, as in 
every one of the old cases, the proof offered as to that 
fact was by the daughter, and she was interested in the 
question, having a right of action herself. ‘This distine- 
tion has not been attended to, and the prireiple hes been 
looseiy copied from one book to another, and finally 
adopted by judges, from finding it so laid down by the 
elementary writers, without examination, and without dis- 
criminating the reason for the old decisions. But no case 
is even now to be found, where the naked principle is 
decided as contended for by the appellant. The old rule 
of evidence is now exploded, and the daughter would be a 
competent witness to prove the promise; 4 but in this ease 
the proof was made without her evidence; it is rid of this 
objection. It is no reason to say the promise is not alleged 
in the declaration; it is here used as rebutting proof. 
Neither is the objection good, that the daughter has her 
separate action on the promise. ‘The pron:ise is not here 
made the foundation of the action; it is matter incidental; 
besides, if a man does an act which injures several persons, 
he owes remuneration to each of them, and it is no answer 
to say that another may sue also. Moreover, in this 
cause it was shewn the daughter had since married, she 
could then bring no action; is this not an exception, as the 
reason fails? The pvint is an important one, and should 
be correctly settled, it is here res integra. 


Horkins, in reply, 
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By JUDGE WHITE. Itis insisted in the first piace. 
that the evidence offered affecting the reputation of the 
plaintiff’s daughter for chastity should not have been re- 
jected by the Court below. It must be conceded that the 
defendant could prove the want of chastity in the daugh- 
ter, in mitigation of damages, if the evidence offered for 
that purpose was in its own character admissible. ‘The 
evidence was conversations with young men of the town 
where the daughter resided, who professed to be ac- 
quainted with her, stating their belief that she was 
unchaste. Such proof as this, if adduced to general 
character, was too circumscribed, and if designed to 
establish any particular act of lewdness, was obnoxious 
to the objection that the authors of the report were not 
upon oath when they communicated the facts spoken of 
in conversation, nor subjected to the legal test of cross- 
examination. The Circuit Court then, in rejecting this 
evidence, did not err. Again, it is insisted that there 
was error in permitting the plaintiff below to introduce 
parol evidence of the contents of letters purporting to 
have been written by the defendart to the plaintifl’s 
daughter; the letters having been shewn to be in the 
hand- writing of the defendant, and previously lost. ‘The 
contents of ‘these letters were proven, to estabiish, first, 
the fact of seduction, and secondly, a promise of mar- 
riage. The objections taken are, that as the knowledge 
of the plaintiff’s daughter was the best evidence of their 
contents, and her absence not accounted for, other proof 
was secondary, and should not have been admitted; and 
furthermore, that they were illegal testimony under the 
issue joined. ‘The witnesses sworn had seen the letters, 
and their knowledge of their contents was the same 
grade of evidence with that of the daughter to whom 
they were addressed, and consequently they could be 
proven as properly by them as by her. They contained 
admissions of the seduction, a material part of the issue, 
and to that extent certainly were admissible. But whether 
in this action -by the father for the seduction of his 
daughter, the Court should have permitted a promise of 
marriage to be given in evidence to the jury, presents the 
last and most important inquiry raised by the argument. 

The present is in form an action for the loss of 
service. But according to the indulgent practice of the 
Courts, this is often, if not always, the least important 
consideration for the jury. They may and should, in 
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the language of the books, reme: nber that it is an action JANUARY 1830. 


brought. by a parent for an injury to his child, and take * 
into consideration all that he can feel from the nature of 
the loss. ‘They may look upon the parent as loosing not 
merely the service, which is comparatively a_ paltry 
thing, but the society of his daughter, in whose blasted 
virtue even his confiding heart can no longer repose. 
They may view him as “the father of other children, 
whose morals may be infected by the example of a ruined 
sister, and whose standing in life cannot but be injured 
by her disgrace. All these considerations may be weigh- 
ed by the jury in estimating damage, and proof of the 
situation of the father, of his family, and other cireum- 
stances auxiliary to such an inquiry, may be adduced; 
but notwithstanding the great latitude allowed to plain- 
tiffs in this kind of action, there are limits beyond which 
they cannot go. The boundary which the law has pre- 
scribed for the different forms of action is so essential to 
the rights of parties, and the wholesome administration 
of justice, that they should not be entirely disregarded, 
even to reach with the severest lash, the vile seducer 
who has despoiled the daughter of her virtue, and her 
father of his peace. It isa principle of natural justice, 
that a man, however great the injury he has inflicted, 
should not be compelled to pay twice for the same sub- 
stantial cause of action; and if he is ever held responsi- 
ble to more than one, it is because he is considered 
having done distinct injuries to each. Hence the ex- 
istence of the rule, that although you may give in evi- 
dence all that really constitutes the res gesta, to explain 
the true nature of the transaction, and the accompanying 
circumstances, to enlarge the damages, yet it is with this 
restriction, that whenever the evidence offered amounts 
in itself to a distinct and substantive cause of action, it 
must be rejected. Apply these principles to the case at 
bar: the action is by the father, for a tort; the daughter 
is likewise entitled to her suit for a breach of marriage 
contract, and whatever length the law may have gone in 
its sympathies for the suffering parent, it would be a total 
destruc ‘tion of its own land marks, to permit a promise of 
marriage, which in itself constitutes the distinct ground 
of a separate action by a different person, to be given in 
evidence to the jury. Again, this action is ex delicto, 
and the promise of marriage er contractu, which makes 
in estimation of law such an entire distinction, that they 
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JANUARY 1830, could not be joined in the same declaration, by the same 
wv“ plaintiff. But furthermore, the object of the pleaci gs 
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is to give notice at least to a reasonable extent; and it 
is obvious, that if, when called on to answer one cause of 
action, the defendant could be proceeded against for an 
injury so essentially different as to require a distinct form 
of action, he would be taken by surprise, and condemned 
without an opportunity of prepari. g for his defence. After 
this slight view of the case upon principle, I will proceed 
to examine jt upon authority. 

In 2d Phillips, @ it is said in relation to this kind of ac- 
tion, “evidence of the defendant’s having given the daugh- 
ter a promise of marriage, is not admissible,’” and the 
reason assiged is, “because the breach of such an engage- 
ment may be made the subject of another distinct action.” 

In the ease of odd v. Norris, ® it is said, that after 
cross examination of the danghter, to shew that she had 
submiited herseif to the cefendant’s embraces under cir- 
cumstances of extreme indelicacy, she was asked, whether 
the defendant had not promised her marriage. This was 
objecte:! to, and Lord Elienborough, as if doubting whether 
they might go even that far, and cautious not to violate 
the rule, observes, “I think you may ask her whether he 
pail his address toherin an honorable way. But further 
then this, you ean on no account go.”’ He continues to 
assign the reasons in these words: ‘To admit evidence of 
a direct promise of marriage, would be to allow the parent 
to recover damages for a breach of that promise upon the 
testimony of the daughter.”” His Lordship also, in ad- 
verting to the nature of the action, and the anomaly, that 
when toss of service was established, a further compen- 
sation is allowed for an injury to parental feelings, says: 
‘sTt is aecessary to watch that this anomaly should not be 
carried farther, and that the original scope of the action 
should not be los! sight of.’ This same doctrine is to 
be found in Norris’ Peake, © and indeed it seems to run 
through all the books that I have examined, with the 
exception of Sterkie’s own suggestion in his treatise on 
evidence.@ Here the suthor, while he himself questions 
the doe rine, admits its existence upon authority. In the 
case cited from 1 Johnson 297, it appears that Mr Justice 
Livingston had violate’ this principle, on the Circuit, to a 
great extent.. But when the case came up for revision, 
he eandiciy admitted his error, by observing, ‘‘the daugh- 
ter was notonly interesied to say what she did in support 
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of her own character, but was swearing to enable the — 


father to recover in an action for the loss of his daughter’s ’s 

services, compensation for a breach of promise of marriage, 
in itsclf a substantive and distinct cause of action. with 
which he had nothing to do, and agaist which the defend- 
ant could not be ready to defend himself.”” He adds, 
“testimony of this nature never was admitted in England.” 
The other members of the Court also recognize this prin- 
ciple, and say the daughter cannot be a witness to prove 

such promise; for they observe, ‘‘she has herself a cause 
of action against the defendant. The father’s action is 
tort, that of the danghter, for breach of promise.”? This 
examination of the books shews that there is an unvaried 
current of authority in favor of the position, that in an 
action by the father for the seduction of his daughter, 
evidence of a promise of marriage should not go to the 


jury. Itis however contented by defendant’s counsel 


that it is not the evidence itself, but the source whence 
it comes, that constitutes the strength of the objection 
Jaid down in the autnorities. In some of the cases cited, 
it is true, the Courts seem to lay stress on the fact, that 
the promise was proven by the daughter; but I cannot 
perceive how this varies the principle. If lawful to prove 
it at all, why not by her as well as another? Formerly, it 
was held that she had such an interest in the question as 
would exclude her testimony altogeilier: but the more 
liberal views of modern times have overruled this doe- 
trine. She certainly has no interest in the record; as a 

recovery by the father could not be given in evidence by 
her in a suit for breach of marriege contract; vor could 
what she might testify in the one case, be adduced in her 
favor in the other. If, asI admit, it is reasonable to sup- 


pose she might be inciined to lessen her own infamy by 
proving a promise of marriage, his would rather affcet 
her eredit than destroy he Y compeicney. It is not then, 


as I presume, because ‘of the dat ightcr’s ‘neompetency to 
prove the fact, that it has so untiormly been exeluded, but 
because the evidence itseif is inadmissible. Again, it 
should not be forgetten, that from the very nature of the 
fact to be proven in such cases, the daughter would almost 
universally be the only person whe could know it; and 
hence the quesiion has so genera'ly arisen upon the 
attempt to prove it by her testimony alone. But enough 
ean easily be collecies from the authorities, to shew that 
the principle of exclusion exists inde p sendently of that cir- 
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cumstance. In the case already cited, from Ist Johnson’s 
Reports, Judge Livingston, though he refers to the fact 
that he permitted the daughter to prove the promise of 
marriage, yet he by no means relies on that as the main 
reason why he erred on the Cireuit; but emphatically 
remarks, ‘that the promise of marriage was a distinct 
cause of action, with which the father had nothing to 
do, and against which the defendant could not be ready to 
defend himself.’” Phillips, an elementary author of great 
respectability, lays down the doctrine as contended for, 
without any qualification, as appears from the quotation 
already made; and it is remarkable that Starkie, whose 
dictum is the only semblance of authority adduced toshake 
the position I maintain, in the very place where he states 
the doctrine to object to its principle, takes it from the 
same reporter and gives it in the same language that 
Phillips does, not layi ing any stress on the circumstance 
ef the daughter’s being the witness. His words are, 
“it has been said, that evidence that the defendant prevail- 
ed by means of a promise of marriage, is inadmissible,” 

and then proceeds to give his own opinion. Here then, 
are two writers of acknowledged accuracy, the one for and 
the other against the principle in question, who both de- 
rive it from 3d Wilson, and both concur in stating it 
without restriction.’ It is sureiy then a fair presumption, 
that if the original re porter eould be had, it would be found 
there maintained, that in an action like the present, cvi- 
dence of a promise of marriage should not be given by the 
daughter or any ether persen. But the counsel for de- 
fenidant in error insist, that as the bill of exceptions shews 
that proof of a promise of marriage was permitted to go 
to ten ny, not to affect the damages, but to sustain the 
ehoracter of the daughter, previously assailed, it was in this 
view —— iionable. If it were granted that this was 
the only design of the Court in admitting the evidence, | 
should still think there was error; for even then, there 
would be no reasonable ce rlainty that it was not consider- 
ec “ ky the jury in estimating the damages, and being 
caicalated to produce ilegi timate consequences, it should 
hav been entirely exciuced. But from the bill of ex- 
ceptions it appears, that when first proposed, it was ob- 
jected fo, and upon its being shewn that the daughter had 
married another since the promise of marriage made to 
her by the defercant, though still objected to, the Court 
permitted the evidence to be given, and charged the jury 
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that if they believed there had been a previous promise of JANUARY 1830. 


marriage, they might consider the same in estimating the 
damages. ‘T'rue, in the latter part of the bill of exceptions, 
it is said that the evidence of promise of marriage was 
admitted, with a view alone ef shewing the estimation in 
which plaintiff’s daughter was held by defendant, and 
in that way to make him a witness in favor of her virtue. 
These two parts of the bill of exceptions are evidently 
incompatible. But evenif we take the latter statement 
as presenting the true aspect, still the evidence was admit- 
ted, and might have had, because caiculated to produce, 


an effect which the law cannot sanction. Iam then of 


opinion, that for this error the judgment should be re- 
versed; and as Davenport, the plaintiff below, has departed 
this life, and the aetion is to redress a personal wrong, we 
think it cannot be revived, ana therefore that the case 
should not be remanded. 


By LIPSCOMB, Carer Justice. It is with extreme 
reluctance, that I have yielded my assent to the re- 
versal of the jadgment in this ease, and I haveat last been 
compelled to subject the best reasouing of iny mind on 
the question, to the influcece of adjudged cases. I had 
hoped that some contrariety of decision might be found, 
that would euthorize us io sustain the judgment of the 
Circuit Court; but in this IL have been disappointed; the 
auihorities are all eppesed to it. Starkie expresses his 
own opinion of what the law ought to be, and it does seem 
to me, that there ts much good sense in it. 

That such testimony should not be adiaitted in the first 
instance, is abundantly clear; for the reason that the pro- 
mise of marriage could be mace the ground of an action 
for its breach. But when it has been attempted to be 
proven by the defendant, that the father had exposed his 
daughter by gross negieet and indiference to her conduct, 
and had thereby invited the seducer toe an attempt on her 
virtue, the father should surely be then permitted to rebut 
so disgraceful an imputation, by proving that he had every 
reason to believe the addresses of the seducer were hon- 
orable, and that interviews were permitted between the 
two young persoas, uader the solemn sanction of a mar- 
riage promise. What parent would not relax in his vi- 
gilance after a marriage promise had been entered into 
between his daughter and the man of her choice; and that 
choiec too, approved by himself? He would be apt, 
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JANUARY 1880. under such circumstances, to look upon them as one, in 
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the eye of the soundest canons of morality, and as requi- 
ring nothing but. the forn's of law to make them hushand 
and wife. If under the sanction of snch a promise, he 
permitted the:n to be alone frequent!y, who would say, 
that for such confidence he deserves his shame, when the 
man whom he had thought but little less than a minister- 
ing angel, had proved a fiend, and had filled for him the 
cup of bitterness, and compelled him to drink its dregs. 
These considerations are all met by adverse authority; 
and we can ouly icgret, that a rule of evidence more con- 
sonant to reason and to the ends of morality, had not been 
established. 
Jonce Tavtor concurred with Junce Lipscomp, in 
the views above expressed. 
Judgment reversed. 





M‘Gowen and Wire v. Youna. 


1. Though a party be injoined from removing property out of the State, 
by a Court of Chaucery, yet he may maintain trover for its conversion, 

2. in trover, if the nlaintiff has not the entire interest in the property, the 
defeudant may shew it to reduce the damages, and the plaintiff may 
recover to the extent of his interest. 

3. The answer of a party in Chancery is proper evidence against him, and 
so much of the bill as is necessary to explain the answer. 


Tuis writ of error was prosecuted to reverse the judg- 
ment of the Circuit Court of ‘Tuscaloosa county, render- 
ed in an action of trover. E. Young commenced the 
suit in said Court on the 3d of January 1827, against 
Mary Ann Hill, who since the rendition of the judg- 
ment intermarried with M-Gowen, for the conversion 
by her of four negroes. At March term 1828, a trial was 
had or. the plea of the ele issue, and Young obtained 
a verdict and judgment for $ 1425 damages. 

On the trial, the defendant Mery Ann offered in evi- 
dence the record and proccedings of a Chencery cause, 
then still pending and undetermined in said Court, on the 
equity side; The proceedings consisted of a bill original- 
ly filed by Thomas Till, her former husband, against 
Young, the plaintiil, and others his creditors, in 1824; 
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« bill of revivor filed by said Mary Ann, as admi- JANUARY 1830. 


nistratrix, and a supplemental bill filed by her: also the 
answer of Young to the original bill, and several inter- 
locutory decrees made in the cause, bonds, process, 
sheriff’s returns, &. The bill filed by Thomas Hiil 
charged that Young was entitled only to a life estate in the 
slaves, that the father of the wife of E. Young had con- 

veved them to her, and in case she died without lawfu! 
issue, that then they were to go to the complainant and 
his heirs; that Mrs Young was likely to have no chil- 
dren, that Young had got in debt and had absconded, and 
that his ereditors had “levied attachments oi the slaves, 
whieh were about to be sold, &e. On this bill an order 
was made by the Chancellor, to restrain all persons from 
removing the slaves out of the jurisdiction of the Siate, 
unless bond and security were given to secure the remain- 


der belonging to Hill, ecording to the further order of 


the Court. In 1825, T. Hill died, and his widow, Mary 
Ann, filed a bill of revivor as administratrix. In 1826, 
Young returned and filed his answer to the bill. Under 
these circumstances, no bond having been given by 
Young, the negroes came to the possession of Mrs Hill, 
on the first January 1827. After the suit was brought, 
and before the triel, Mrs Lii!! filed a supplemental bill 
against Young, alleging he was stil improvident, that he 
had endeavored to sell the slaves, that there was stili no 
prospect of Mrs Young’s having anv issue; that the re- 
mainder belonged to her children whose guardian she 
was, and praying the further order of the Court tor the 
security of the remainder, &c. Upon bees a further order 
was made by the Chancellor, requiring the sheriff to take 
the negroes into his possessien, pir if within a certain 
tine after notice Young did sot give the security requir- 
ed, that they should then be delivered to Mrs Hil, on 
her giving the security Saigsteones by the order, &e. Young 
having failed to give the requisite sceurity, the slaves, 
under this order, had been delivers d by the sheriff to 
Mrs Hill the defendant, she having complied with the 
terins of the order of the Chancelicr. This occurred pre- 
viously to the trial at law. Young had not yet answered 
the supplemental! iil], had faited in giving any security, 
and the proccedings were still pene ing in the Court of 
Chancery. This evidence, and each part. of it, was reject- 
ed by the Court, and deemed inacmissible. except ihe 
answer of Yourg, and so much of the bill as was necessa- 
ry to explain the answer. 


— 
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The above is the principal matier shewn by a bill oi 
exceptions taken on the trial, and the decision rejecting 
the evidence is assigned for error, by the defendant below 
Mary Ann, and M-Gowen her husband, who was admit- 
ted a party as such in this Court. 

Barton & Srewanrt, for the appellants. 


SuorTripGE, Crass and P. N. Wixson, for the ap- 
peliee. 


By LIPSCOMB, C.J. The first order of the Chan- 
eeljor did not operate on the property in controversy, but 
simply injoined it from being removed out of the juris- 


diction of the Court. If this order had directed the sheriff 


to take possession of the property, so long as the orcer 
had any influence, it would have barred the plaintill’s suit 
at law. But the plaintiff was then in the peaccable and 
rightful posession, and it was only a possible residuary 
interest, that complainant sought to secure. Ife then had 
aright to sue for the property, at the time the suit was 
commenced, even if the residuary interest was in the 
complainant. It is contended however, that the second 
order of the Chancellor on the supplemental Bill, inter- 
posed a bar toa recovery. If the plaintiff had a right to 
the property at the time he commenced suit, which is not 
controverted, he had a right to recover damages for its 
conversion, commensurate with his interest; and the sub- 
sequent order of the Chanceilor, could not affect such 
right, as it did not injoin the suit at law. 

The counsel for the plaintiffs in error has attempted, with 
much ingenuity, to assimilate the proceedings in chancery 
to the admiralty process, operating 22 rei; vnd he would 
draw the conclusion, that the strange and annomalous 
ease of two juriscictions, beth operating at the same 
time, on the same property, was presented. The premises 
from which this conclusion has been attempted to be 
drawn, are not weli founded. The two Courts were not 
proceeding at the same time against the property. 
Chancery can at all times proceed zn vem, but such had 
not been the course in this case. The suit at law is not 


of that character, nor does it seek a recovery in specie. 
If the action had been detinue, it might have been urged 
with much force, that the iast order of the Chancellor. on 
the complainai’s Bill, would atford an excuse for not de- 
But in the action of trover, it 


livering the property. 
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could certainly be no defence. It was urged, however, wage aes 


that if the testimony could not amount to a defence to 
the action, yet it ought to have been received in mitiga- 
tion of damages. A slight examination will show that 
this position is wholly untenable. In this action, and on 
the issue joined, the jury could fairly take into conside- 
ration, by way of reducing the amount of damages, the 
value of the complainant’s residuary interest in the pro- 
perty in contest; and evidence of a legal character, should 
have been admitted to show what was the probable vale 
of such interest. But neither the Bill, the supplemental 
Bill, nor the several orders made by the Chancellor, 
could have proven that complainant had any interest, 
either present or in expectancy, in the property sued for; 
the answer of Young, so far as he made admissions against 
himself, was proper testimony, and it was admitted by 
the Judge who tried the cause; it was right enough too, 
to refer to the Bill for explaining the answer. Suppose 
the testimony rejected hi: ad been admitted, it could only 
have tended to mislead the jury, if it could have any 
effect at all. And if it had induced the jury to reduce 
the damages to a mere nominal amount, what possible 
remedy could the plaintiff at law have resorted to? The 


judgment would have vested an absolute right to the 


slaves in the defendant, although by her own shewing, 
she claimed only a possible reversionary interest in them, 
on the contingency that Mrs Young, the wile of the 
plaintiff, should die without issue ezpable of inheriting. 
We are therefore of opinion that there is no error in the 
judgment of the Circuit Court, 

Judgment affirmed. 


Juncre CrensHaw, not sitting. 
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Lucas v. Tur Bank or Danirn. 


1. Ifno notice be given of the dissolution of a copartuership, it willbe con. 
sidered as still existing, as to creditors. 

2. The rule iu such cases is, that to those who have had previous dealings 
with the firm, actuai netice must be given; and notice in a Gazette, to 
those who have had no previous deulings. 

3. A change of pursuits by one partner, is not sufficient notice, nor is a re- 
moval out of the State. 

4. The rule is not varied, though the creditor .be a bank, established after 
the dissolution. 

5. To charge the bank with notice of the dissclution, after a judginent at 
law, it is not sufficient to shew that the partner who received the credit, 
was one of the direetors of the bank. 

6. Judgment obtained in a sister Sinte, when the Court there had no juris- 
diction over the person, isnot binding here, and the want of jurisdiction 
is a good plea at law; therefore, Equity will not relieve against a re- 
covery it law on such judgment. + 

7. A partuer may appoint an ageit to make and indorse bills &e. and such 
power is uot void, although granted under seal by cue partuer only. 

8. Whether such power can extend te euthorize the agent to enter appear 
ances for copartuers—Quaere. 

9. Equity will uot relieve against a judgment at law, for mere technical 
detects in the proceedings. 

10. In Equity, all parties in interest should be joined; but to this rule there 
are exceptions. 

11. Those only against whom process is prayed, are tu be considered as 
defendants in an Equity proceedins. 

12. A bill for discovery must state the matter sought to be discovered, shew 
that it is materia’, and state the nature of the defence at law; aud not deal 
in Vague inquiries. 

13. Affirmative sUegations in an answer. not responsive to the bill, must 
be proved ut the trial. 

14. Put where the onswer is not traversed, it is to be taken as true— 
Semble. 


Watrrr B. Lreas filed a bi}! in Equity in the Circuit 
Court of Montgomery county. against the Bank of Darien, 
for relief against several judgiren's at law, which said 
bank scught to enforce against him. 

The bill charges that the cemplainant and one John 
Lueas had formerly been copartrers in trade, under the 
firr of J. & W. Lueas; that thev trensacied business in 
Milledgeville, and also in ‘Twiggs county. Georgia, and 
that they were also concernea in the heuse of Lueas, 
Goodall, & Co. that on the 18ih of May, 1818, they dis- 
solved their copartnership, and a wriifen agreement was 
executed as follows: 

“Milledgeville.—-Owing to a dissolution of the copart- 
nership of J. & W. Lucas, and Lueas, Goodall, & Co. 
I here this day, clear ssid W. Lneas, of said firm of 
J.& W. Lusas, and Lueas, Goodell, & Co. of all his lia- 
bility and responsibility of ail demands, debis, contracts, 
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accounts, or otherwise heretofore made or contracted, and sanvary 1330. 
he, said Walter Lucas, taking the stock of goods, debts, d 

and the inclusive establishment in Twiggs county, as an 
equivalent for his interest in said firm of . John & W. Lu- Bk. of Darien. 
eas, and Lucas, Goodall, & Co. and Juhn Lucas, taking 
the establishment at Mille Igeville, and all things thereto 
appertaining, as an equivalent for my interest, I paying 
all debts, &c. Given under my hand, this isth May, 

iS1% JOHN LUCAS.” 

That the complainant, since that time, had-no partner- 
ship transactions in Georgia, and no concern with J. 
Lucas, but was concerned in business with one Henry 
Lucas, in Alabama. 

He charges that in 1818, the Darien bank was charter- 
ed, a branch of which was established in Milledgeville, 
and went into operation only after he removed to Ala- 
bama, and with which he never had any dealing; that 
John Lucas was a large stock holder, and was a director 
in said braneh bank, and continued so till July, 1820; 
and that after the complainant’s removal, in 1819 and 
1820, John Lucas became embarrassed by erecting large 
buildings in Milledgeville, and to relieve himself, obtain- 
ed loans from the branch bank on twelve notes, which 
they discounted in Mav, June, July, August and October, 
1820. amounting to $29,087 75. The notes were signed 
in the name of J. & W. Lucas, in some of them as makers, 
and others as indorsers; and some were made and some 
indorsed in the name of J. & W. Lucas, by T. Fort as 
their attorney; that Fort signed them by virtue of a power 
of attorney under seal, made by John Lueas, in May, 
1820, in the name of J. & W. Lucas, two years after the 
dissolution of the partnership. He charges that the notes 
and power were made, and all the transactions done, en- 
tirely without his knowledge, authority or consent, and 
that John Lueas received all the proceeds to his own use; 
that the pursuits and embarrassments of John Lucas were 
known to the bank, that they knew the complainant had 
removed to Alabama, notwithstanding which, they dis- 
eounted the notes in the name of J. & W. Lueas, without 
any proof that they were partners, or ever giving notice 
to the complainant. 

It is further alleged, that in August, 1820, after the 
principal amount of the notes was discounted, and when 
part was due, the branch bank, wiihout the knowledge 
or consent. of the complzinant, made an arrangement with 

36 
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yanvary isso. John Lucas, and on certain conditions, ‘extended the time 


Lucas. 


Vv. 
Bk. of Darien. 





of payment of the amount discounted, for twelve months; 
and a consolidated note, as the complainant is informed, 
was received by them, of J. Lueas, in the name of J. & 
W. Lucas, for the whole, with security; after which they 
again granted him other discounts; and that in November 
following, all the original notes were protested for non 
payment, of which no notice was ever given to the com- 
plainant; that the directors, though aware of the embar- 
rasse‘t situation of John Lucas in the summer and fall of 
1829, yet took no steps to coerce payment of the notes 
till February or Mareh, 1821, when they brought suits in 
the Sunerior Court of Baldwin county, Georgia, and i 
some of the eases service of process was acknowledged by 
John Lueas, in the Name of J. & W. Lueas, and in others, 
by one 'T. H. Kenan, by virtue of a power of attorney 
made by said John Lueas, and that the complainant at 
no time during the pendency of the suits, had any notiecc 
of their existence; that in August, 1821, afier the suits 
were commenced, and before trial, John Lucas died; 
notwithstanding which, the bank preceeded to judgment 
against both him and the co:nplainant; that about the same 
tine, suits were also brought against W. D. Lueas, as 
maker of some of the notes, and as incorser of others, and 
before judgment the branch bank compromised with him, 
received a part, and exonerated him from the remainder: 
but how much he paid, the comp!inant does not know. 
He also states that he is informed ard believes, that 
Ilunter made considerable payments, but the amount he 
does not know. 

It is further shewn by the bill, that in August, 1822, 
the bank instituted in Montgomery county, Alabama, 
seven suiis on seven of the notes, against the complainant, 
to which he pleaded that judgments had been previously 
rendered against him on the notes, in Georgia, on which 
plea, judgments were rendered for him; that afterwards 
in March, 1826, twelve suits were brought against him on 
the records of the judgments obtained in Georgia, which 
Jast have, by order of the Court, been consolidated into 
one suit, which is still pending. The complainant alleges, 
that he is informed that the correspondence between the 
branch bank and said John Lucas, in relation to the ex- 
tention of time of payment of the notes, is in the posses-’ 
sion of the directors, and that he has no legal means by 
hich he can procure proof of it to be used at law; that 
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he is not in possession of the accounts of said John Lucas, sanvary 1830 
Oe ie i 


with the bank, shewing the payments made by W. D. 
Lucas and Hunter, and has no means to prove them at the 
trial; that the judgments rendered in Georgia, although 
illegal in that Siate, have not been set aside, wherefore he 
eannot defend at law. The praver of the bill is, that an 
injunction may issue against the Darien bank, restrain- 
ing them from further proceedings at law; and that a 
subpoena muy issue to the president and directors of the 
branch bank, to answer &e. and for general relief against 
the Darien bank. The injunction was granted without 
security in July, 1826, and the bill was filed in March, 
1827. 

In an answer and an amended answer filed by the 
Bank of Darien, they admit the complainant’s residence 
in Alabama, but do not know when he remeved there; 
they admit the copartnership but deny the dissolution, or 
at least, that such disssolution ever was made public, or 
that the Bank of Darien had any notice of it. They say 
the partnership was notorious, and if a dissolution had 
been known to them, no discounts would have been mace 
by them. They admit that John Lucas was a stockholder 
and director in the bank, that he engaged in erecting 
buildings; that discounts were made to the firm; they do 
not know who received the proceeds, but believe it was 
the firm; they admit the making of the notes and indorse- 
ments by Fort, the attorney, and that it was under the 
power made in the firm name by John Lucas, and insists 
that the seal to it was surplusage and could not vitiate it, 
and they believe it was made with the complainant’s 
knowledge and consent. They believe that complainant 
received a large portion of the proceeds of the notes, and 
deny that any frauculent discounts were made, or that any 
arrangement was made for extending the time, or that any 
consolidated note was taken. They say that there were 
merely propositions made for that purpose, but which 
were not complied with,,and the correspondence on that 
subject is set forth. They admit trying the suits in Geor- 
gia, and that service was acknowledged by John Lucas, 
in the name of the firm, and also by Kenan under a power 
made by John, but that it was proper as a partner to do so; 
and refer to exemplifications, as to the manner in which 
they were conducted, and insist they are valid; that the 
complainant knew of their pendency, and deny that 
they were rendered previous to,the death of John Lu- 


Lucas 


v. 
Bk. of Darien, 




















re age 


~ 


owe . 
Na BE ties He a 








284 
JANUARY 1830. 


Lucas 


v. 
Bk. of Darien. 





«a Wash. Rep. 
287. 1 Mun- 
ford 37 3. 


57 Term Rep. 
207. 10 East 
417. 2 Caines 


R 
aty and 


Mutt 433. 

2 John. Rep. 
203. ; — 
Rep. 

19 Pog 573, 
S31. 


eS John. Rep. 
2 Kent 91,13 
Jobn. 192. 15 
John. 121. 4 
Cowen 393. 
9 East 192. 1 
Mass. 400. 3 
Dall. 301. 5 
John. 37. 

1 Mall. 31. 

1 Kirby 19. 





CASES DETERMINED IN THE 


eas. They admit that suits were brought against W. D. 
Lucas and Hunter, and shew what notes were settled, 
and deny any arrangement made with them that is preju- 
dicial to the complainant. They admit that seven suits were 
brought, which resulted as charged by the complainant. 
They also admit bringing the twelve suits, and insist on 
their right to recover in them. They exhibit all the cor- 
respondence to be found relating to the matter, &c. and 
deny all fraud and unlawful combination, &c. 

At March term, 1827, the defendants appeared and 
moved for a dissolution of the injunction, which was 
overruled without prejudice. At September term, 1827, 
a motion was again made to dissolve the injunction for 
want of equity in the bill, which was also overruled, on 
which the answer was filed. This answer was excepted 
to, and some of the exceptions were allowed, and others 
overruled; the amended answer was afterwards filed, which 
was also excepted to; but at Mareh term, 1828, those last 
exceptions being all overruled, the injunction was dis- 
solved, and the cause was on motion of the complainant, 
and by consent, set down for bearing on the bill, answers, 
and exhibits. The Cireuit Court rendered a deerce dis- 
missing the bill, from which Lucas appealed to this 
Court. 

The errors assigned are that the exceptions to the seve- 
ral answers should have been sustained, and the defend- 
ants below perpetually enjoined, and that the bill should 
not have been dismissed. 


GotptnwaliTe and Tnorrneton, for the appellant. 
The answers set up new matter in avoidance of the 
allegations in the bill; this new matter should have been 
proven on the trial, otherwise all the allegations in the 
bill might be odeaitted. and yet be avoided by new matter 
not responsive, which would necessarily compel the 
complainant to prove.a negative.* John Lucas was a di- 
rector of the bank, and therefere, the bank is properly 
charged with notice of the dissolution. One partner can- 
not bind his copartner by deed,® therefore, the notes 
executed by Fort under the power of attorney are void, 
and also the judgments rendered on them;¢ as much so 
as if they had been forged. There was no legal proof of 
the service of the process in those suits; where service is 
acknowledged, the hand writing must be proved: this was 
not done.¢ The bill does not shew there are judgments in 
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Alabama; the answer sets them out; this is new matter; JANUARY 1530. 
NF ai, 


and if the plea of former recovery binds the appellant, 
the replication of nud ¢iel record, binds the bank. When 
a defendant undertakes to answer, he must answer fully; @ 
the amended answer is evasive as to Fort’s agency, and 
alleges a ratification of it by the complainant, but which 
is not explained, nor is the acceptance of the service in 
Georgia; # nor is it shewn how much W. D. Lucas paid. 
We are in Equity entitled to an injunction against the 
proceedings here, and also to relief against the judgments 


in Georgia, on the ground that the Court has obtained 


jurisdiction and will retain it to do full justice. 


Buerer, Rocxwettr and Gornon, for the appeliees. 
An appeal from a final decree opens the whole case for 
consideration. We may then consider the case in two 
points of view; I. As made by the complainant upon the 
face of his biil alone; and [L. As presented by the bill, 
answers and exhibits, jointly. 

I. The bill shews no grounds for equitable relief. It is 
deficient in three respects. 

1. The bank is not made a party. The objects of the 
bil! are three frold; to discover facets from the branch bank; 
to injoin the app: lices from proceeding at law; and to ob- 
tain geners! relief; but no process of subpoena is prayed 
against the bank. No one is 2 party, against whom pro- 
cess is not praved;¢ and praying relief against the agent 
dves not make the principal a pariy. All persons having 
an interest, shontd be made defendants,@ and here the 
benk is not properly breught before the Court: It is true 
there are exceptions to this rule, but where a necessary 
party is wanting, the objection is available on the final 
hearing. ¢ It is somewhat analogous to a want of jurisdic- 
tion, which isa good objeciion at any stage of the pro- 
ceedings. J 

2, The nature of the defence at law is not set out; and 
this isa fatal defeet.¢ The bill is said to be for discovefy 
of matters to be used at law; it seeks to injoin proceedings 
at law; it is not, therefore, an original bill. 4 Its character 
is to be determined from its objects, and matter on its face. 
If it could be viewed as a bill for general relief, bills of 
discovery, technically so called, would be unknown, 
Courts of common law would become useless, and jury 
trials would be of rare occurrence; it would destroy those 
‘and marks wnich experience has placed round legal and 
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Lamang we equitable tribunals, and break down those barriers which 
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have been wisely raised, to prevent either Court from en- 
croaching on the jurisdiction of the other. Chancery 
does not depend on the mere will of the Chancallor; its 
objects, boundaries and rules, are as definite as those of the 
law, and as inflexible. 

It is considered as assistant to courts of law, by remoy- 
ing impediments to the fair decision of a question therein, 
by compelling a diseovery which may enable them to 
decide. It is concurrent, in most cases of fraud, accident 
and mistake; but in cases of concurrent jurisdiction, the 
Court which first obtains jurisdiction, will keep it. It 
is exclusive in all cases of trust, and it-exercises a gencral 
jurisdiction to prevent a wrong where the positive law is 
silent, or inadequate to afford a remedy. @ 

3. The bill wants equity. The basis of jurisdiction for 
discovery is, that the subject of defence at law rests in 
the knowledge of the opposite party, and that the com- 
plainant has no other means to obtain it. ® Material facts 
must be distinctly alleged so as to enable an issue to be 
formed, or to warrant a decree. Where they depend on 
aliunde testimony, they afford no equity.¢ The bill is ob- 
jectionable on those grounds. Again, the matter, if true, 
could be used at law. It is said the judgments in Georgia 
are subject to a defence here for want of jurisdiction there, 
and a case in Cowen is relied on,¢ and other authors to sup- 
port the position. Let this be granted; but it gives no 
equity jurisdiction; it was matter of defence to the suits 
in Georgia. The complainant brings himse!f within the 


qualifications of the decision in Russel v. Clark’s Exr’s. J 


viewing the bill as one for general relief, equity has no 
jurisdiction, it is clearly a case of legal cognizance. & ‘The 
Court, therefore, properly dismissed the bill, and per- 
mitted the complainant to assert his rights at law. 

If. Upon a consideration of the bill, answers and ex- 
hibits, the decree was proper. It is said that the answers 
allege independent affirmative facts, which are not re- 
sponsive to the bill, and are unsupported by proof. The 
cause was set down for hearing on motion of the complain- 
ant, without any extrinsic proof, and though it is held 
that when a cause is set for hearing on bill, answer and 
proof, the replication may, be considerd as matier of 
form, and may be filed nune pro tune, yet when it is set 
for hearing on bill and answer, the doctrine is, that the 
whole is to be taken as true; # and the answer is evidence 
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for the defendant, unless disproved by two witnesses, and sanvary 1830. 
it may contain the circumstances corroborating the de- “~V~” 
nial. b It was held: in a recent cause in New York, that “ 
when the answer is responsive to the bill, and within the Bk.ofDarien. 
discovery sought, it is legal in all cases, whether it is a —————— 
denial of some fact alleged by the complainant, or ¢on- +) ae, © 
tains a fact set forth by way of avoidance.¢ This position 10John. Rep. 
is well warranted by authority, and upon principle, when Sy Ch. 
a party resorts to the confessions of his adversaries he Rep. 89. 
should take the whole together. But the answers do not 1 Cowen711. 
sustain the objection; the facts stated are within ihe disco- 
very sought; they are responsive, and only set out the 
dependant circumstances connecting the transactions. 

It is said the injunction should have been made perpe- 
tual. Where the material facts charged in the bill are 
denied by the answer, there can be no decree against 
it.¢ The equity was supposed by the chancellor who sus- aren alt, 459. 
tained the exceptions, to consist in, 1. The alleged com- 2 th. 91,148. 
promise, 2. The making and indorsing of the notes by 
Fort, and 3. The making of the acceptance of the service 
of the writs in Georgia. All those grounds are disposed of 
by the answers. As to the effect of the judgments in 
Georgia, it is contended they are conclusive. If they are 
conclusive in Georgia, they must be so here; they must 
here have the same faith and credit asin Georgia. By the 
answer, it is admitted that the service was accepted by 
J. Lucas; but it is not admitted that the partnership was 
dissolved; and it is shewn that the complainant had notice 
of the pendency of the suit, and that he ratified and adopt- 
ed the acts of J. Lucas, by pleading the judgments in his 
defence. The partnership being established, the aceept- 
ance of service by J. Lucas bound his copartner.¢ A mig hy Tine 
partner is bound by the answer of his copartner in chance- 483. 19 John. 
ry:S he may authorize an attorney to appear, and the acts a — 
of the attorney will bind the firm. The change of resi- 31, & P.255 
dence makes no difierence, and his being a copartner J2H-& M. 
charges him with notice of all that was kuown to his eo- 
partner; what the agent knows, the law presumes: the 
principal to know, and the knowledge of one copartner is g¢ Littells Se- 
the knowledge of both. There is no allegation that John lected Cases 


Lucas 


26. 
Lucas had not authority to accept service. If the com- 4 Gow on Pt. 
plainant made no defence, it is his own fault. ¢ 305, 306, 311, 


" ; A . a ° 6 John. Rep. 
Ihere was no dissolution of the firm. The fact is ob- 144. Chit. én 


securely charged, but is positively denied. To protect a - a ae 
ee ey P 7 ° . 2, hl o>» t v- 
retiring partner, there must be publication. 4 ‘There must sore reat 




















288 


JANUARY 1830. 
SS a 


Lucas 


v. 
Bk. of Darien. 





a3 Kent Com. 
1 to 25. 
5B John. Ch. 
Rep. 250. 
3 Marshall 
515. 1 Litt. 
17,396. 1 Atk. 
628. 2 Ib. 629. 
2 Ves. 12,618. 
1 Ves. jr. 122. 
4 Bibb. 441. 
3 Atk. 715. 
2H. & M.391. 
1 Peters U. 
S. Rep. 146. 
Paley on A- 
gency 143, 
145, 149, 150. 
4 Cowen 24, 
492. Gow. 59, 
2Strange 
850. 10 East 
378. 394. 
9 Cr. 161. 
¢ Paley 11, 35, 
200. Note F. 
203.3 Ves. 
202. 3 Atk. 
294, 392, 650. 
2 Ib. 242. 
Equity Cases 
Ab. 28. 


a7 John. Ch. 
Rep. 182. 3Ib. 
275.2 H. & 
M. 139. 

2 Munf. 1. 
e1Starkie 
Ev. 242, 252. 
1 Peters U.S. 
Rep. 686, 328. 
1 Mass. Rep. 
299. 5 Litt. 
349.19 Jon. 
162.7 Cr. 481. 
3 Wheat. 234. 
17 Mass. Rep. 
515. 2 Dallas 
302. 4 Munf. 
241 


fACr. 21. 


g7 Cr. 481. 

3 Wheat. 234. 
h 7 John. Ch. 
Rep. 303, 


CASES DETERMINED IN THE 


be actual notice to those who have had previous dealings. 
and proot of publication in a gazette, as to subsequent 
dealers. The circumstances alieged i: the bill from 
which notice is sought to be implied, are unknown to the 
law 4 

As to the ratification, and adoption by the complainant 
of the acts of John Lucas, adoption is either implied or 
express: Implied from circumstances, such as community 
of interest, long silence and acquiescence with full knowl- 
edge: Express adoption may be by pleading, &e. and 
adoption for oue purpose is adoption for every purpose. ? 

That John Lucas was a stockholder and director, is no 
notice to the bank. When he became a borrower, he 
ceased to be a lender; his interest became adverse to the 
interest of the bank. Besides, in the case of a corporation 
aggregate, the knowledge of one copartner, is not the 
knowledge of the others. ¢ 

Chancery cannot enter into the merits of the judgments 
at law, @ and from the facts shewn, the judgments render- 
ed in Georgia are conclusive. ¢ They come within the 
most strict construction of the constitution and laws of the 
United States. It is not necessary to inquire into the 
eases where it is apparent no service or notice was had; 
and even if it were, embarrassing questions might arise. 
The presumption is, that every Court is the best judge of 
its own jurisdiction. f This Court cannot supervise nor 
correct the errors of Courts of other States; the exercise 
of such power would involve a legal absurdity. It would 
require that the doctrine of the supreme judicial tribuna! 
of the Union, as laid down in M///s v. Duryee £ should 
be overturned; and the construction of the paramount law 
by that Court, should be binding on all State Courts. / 
The Supreme Court of the Union acts on this principle; 
it docs not presume to construe State laws: the Courts of 
Georgia are certainly best acquointed with its laws and 
practices. It is not because of their abstract justice, that 
the decisions of the Courts of other States should be en- 
forced here, it is because they are res adjudicata; and if 
judgments of other States were merely prviad facie evi- 
dence, and it were necessary again to prove the original 
consideration, the difficuliies on account of absence and 
death of witnesses and loss of papers, &c. would amount 
to a denial of justice in many cases. 

Then if the judgments in Georgia are conclusive, all the 
matters of the bill concerning their consideration, fall to 
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he ground. When the foundation of equity is taken JANUARY 1830, 
the g e€ yundati quity hag 


away, all the dependent circumstances become immaterial, 
and it is unnecessary to inquire if they be answered or 
not. @ 

Every one is bound to take care of his rights in due 
season; and as from the record, it appears the appellant 
had an opportunity of defending himself, if he failed to do 
so, it is his own neglect, and under such circumstances 
equity can afford him no relief.4 It is to be presumed 
that if the appellant had a substantial defenee, he would 
have availed himself of it when sued on the seven notes; 
but instead of this, he takes shelter under the judgments 
rendered in Georgia, insisting they are good and valid 
while they protect him, and when they are used against 
him, he says they are void and of no binding effect. Doc- 
trines which produce such a result cannot be sound, nor 
ean they receive the sanction of any enlightened tribunal. 

Hrrcucock, in reply. If proper partie shad not been 
made, the proper course would be to reverse and remand, so 
ihat they might be made; but proper parties are made. The 
transactions concerning which a discovery is sought, took 
place between John Lucas and the branch bank; no an- 
swer is called for from the parent bank, but an injunction 
is prayed against the bank of Darien. ‘This was sufficient. 
By statute, the clerk is required to issue subpoenas against 
defendants, ¢ and it would have been necessary if the par- 
ties did not appear, but the bank voluntarily appeared, 
and twice moved to dissolve the injunction. ‘This isa 
waiver of process, and should be so considered in a suit 
prosecuted by a complainant in good faith. 4 

When a Court of Chancery obtains jurisdiction for one 
purpose, it will retain it for all purposes, to do complete 
justice. € The defence at law is at least doubtful. The re- 
cords from Georgia do not disclose who acknowlec ged 
service of the writs; it mere!v appears in the name of 
“J. & W. Lucas,” but by which partner is not shewn by 
the records. Another ground of chancery jurisdistion is, 
that the plaintiffs at law are seeking to enforce an uncon- 
scientious claim, and to profit by a fraud. 

It is said that the defence at law is not set out; true that 
is necessary in a bill of discovery, but this is net a bill of 
discovery. The bill seeks relief, and contains equity. It 
charges a change of pursuits by the appelJant: his removal 
to Alabama before the legal existence of the bank, and 
ether circumstances which afforded evidence of a dissolv- 
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tion of the copartnership. The bank was guilty of gross 
negligence in not calling for any evidence of the existence 
of the copartnership under such circumstances, before dis- 
counting to so large an amount. 

The defendants have not sufficiently answered the bill. 
A defendant is bound to answer fully, and if he sets up 
matter of avoidance, such matter must be proved. ¢ 
Where a fact is averred in a bill, and denied in the answer, 
and the proof is in the possession of the defendanat, its 
production will be required as much as if it was to an 
affirmative independent fact. A party cannot be required 
to prove anegative. All the negative facts charged in the 
bill and which are denied by the answer, should have been 
proven at the hearing. On an inspection of the answer, it 
will be seen that each admission is pregnant with a denial. 
The answer should have stated the cireumstances from 
which the knowledge of the defendant is derived, and 
should not have stated the conclusions of the defendant; 
or, it should have expressly admitted or denied faets. 

One partner cannot delegate an authority to bind the 
firm by deed, even though in some cases he might himself 
have power to do the act. 

It is said that by pleading the judgments in Georgia in 
his defence, the complainant has adopted them. This 
ground isuntenable. It may be remarked that the exhi- 
bits are not proven; there is no certificate by the clerk of 
their verity. But if they were before .1.e Court, it would 
make no difference. A defendant at law, may plead as 
many pleas as he thinks proper, and will not be precluded 
by any of them. A party is not bound by an admission 
made in the form of a plea, ® nor can a party avail himself 
of such an admission made by his adversary.¢ Each plea 
must stand by itself.¢ The replication of nud tiel record 
was certainly as conclusive on the bank, as the pleas 
could possibly be on the appellant. 


By JUDGE SAFFOLD. Previous to any examina- 
tion of the merits of this cause, it is necessary to take a 
slight notice of the exceptions urged against the regularity 
and sufficiency of the bill. It is objected, that the bill is 
fatally defective in not having prayed process against the 
principal bank, as well as its branch; that all persons 
having an interest should have been made parties; that 
praying relief against the agent, does not Make the princi- 
pal a party, and that none can be regarded as a party, 
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xgainst whom process is not prayed. The injunction JANUARY 1830. 


appears to have been obtained against the principal bank, 
for the reason that it was the true plaintiff in the suit at 
law; and process was issued against, and the discovery 
sought from the branch, because the contracts were made 
with it. I recognise as a general rule, in Courts of Equi- 
ty, that all parties in interest shall be made parties to the 
suit, that the matter in controversy may be finally settled. 
Exceptions are allowed to this rule, when such party is 
not indispensable to a fair and full investigation, and where 
it is difficult or impossible to reach him. ‘The rule has 
been framed by the Courts of Equity themselves, and is 
subject to their sound discretion. It is not like the de- 
scription of parties; an inflexible rule, the failure to ob- 
serve which, turns the party out of Court, merely because 
it has no jurisdiction over his cause: but being introduced 
for the purposes of justice, is susceptible of considerable 
modifications for the promotion of those purposes.’’¢ In 
another ease, the same high authority has said: ‘‘The rule 
which requires that all persons concerned in interest, 
however remotely, should be made parties to the suit, 
though applicable to most cases in the Courts of the United 
States, is not applicable to all. In the exercise of its dis- 
eretion, the Court will require the plaintiff to do all in his 
power to bring every person concerned in interest, before 
the Court. But if the case can be completely decided, 
as between the litigant parties, the circumstance that an 
interest exists in some other person, whom the process of 
the Court cannot reach, as if such person be the resident 
of seme other State, ought not to prevent a decree upon 
its merits.” Also, it has been ruled, that although an 
objection for want of proper parties may be taken at the 
hearing, yet the objection ought not to prevail on the final 
hearing on appeal, except in very strong cases, and when 
the Court perceives that a necessary and indispensable 
party is wanting. ¢. Here, both the bank and its branch 
were beyond the limits of the State, so that the difficulty 
of making either a party, was about the same; it was com- 
petent to have made both, or either, a party; and it is not 
believed that Courts have authority to retain the rule 
where the rights of absent persons, who may be brought 
before them, are likely to be prejudiced; and that the 
bank of Darien, besides being injoined as plaintiff at law, 
is directly interested, is entirely evident. If this bill can 
be sustained on authority, without the bank being regu- 
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JANUARY 1830. larly made a party, I conceive it can only be on the princi- 
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ple that it has constructive notice, by means of the in- 


junction against it, and the process to its branch; that 


being beyond the reach of process, it has notice, almost 
or quite, equal to any the Court is competent to give; that 
it is presumed to be safely represented by its branch as its 
agent, or more properly, by its general legal representa- 
tive in all transactions originating in the branch; that the 
president and directors of the branch, as well as of the 
principal bank, are constituted a legal and corporate body, 
and are equally competent to represent the proprietors of 
the stock, in relation to all contracts made by them. As 
these contracts were made with the branch, and the facts 
in contest are presumed to be exclusively in its knowledge, 
it would appear that justice can scarcely be promoted by 
requiring the principal bank to be made a party. But 
the expression of any absolute opinion on this point, under 
the view I take of the case, is unimportant to the result. 
Another objection urged against this bill is, that the na- 
ture of the defence relied upon at law, in aid of which the 
discovery is sought, is not set out. So far as this position 
is sustained in point of fact, the law is believed to be with 
the defendant in error. It has been ruled, that ‘<a bill for 
a discovery and injunction at law, must state some parti- 
cular matter which the complainant has a right to seek a 
discovery of, as material to his defence, and without which 
he cannot proceed to trial. A mere inquiry, because the 
grounds of the suit at law are unknown, cannot be main- 
tained, beinga fishing bill.’’¢ Again, “if a bill seeks dis- 
covery in aid of the jurisdiction of a Court of law, it ought 
to appear that such aid is required. If a Court of law can 
compel the discovery, a Court of equity will not interfere; 
and facts which depend on the testimony of witnesses, 
can be procured or proved at law.”?® And in another 
ease it is said, *‘in a bill of discovery, for matters material 
to a defence at law, the nature of the defence at law 
must be stated, otherwise the Court will not grant an 
injunction.” ¢ Could the bill be regarded as one for gene- 
ral relief, the disclosure of the equity would be no less 
material. The force’ of this objection must depend on the 
view to be taken of the matters of equity relied upon by 
the bill. The grounds assumed are so far stated in the 
bill, as to give the Court an intimation of the nature of the 
defence and relief sought. The question is, are they 
sufficient to authorize Chancery interference; if so, for 
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1- what purpose and to what extent? This will appear from mee 
n- an examination of the assignments of error. dee 
at The points relied on by the errors assigned, are: 1. That ¥. 
st the defendant below should, on the final hearing, have Bk.ofDarien. 
at been perpetually injoined, inasmuch as the two main 
ts grounds of equity are admitted by the answer. 2. In case 
a- this assignment should not be suppurted, then that the ex- 
ie) ceptions to the second answer should have been sustained. 
e 3. That the exceptions to the first answer, which were 
ys overruled, should have been sustained. 
ot The two main grounds of equity referred to, are under- 
S stood to be, 1. That prior to the creation of these responsi- 
ts bilities, the partnership between J. & W. Lucas was \ 
2) dissolved; consequently W. Lucas was not bound by any 
> 3 of the acts of J. Lucas. 2. That some of the notes were 
it drawn and others indorsed by T. Fort, as attorney for 
r J. & W. Lucas; and when suits were commenced on the 
several notes, in the Superior Court of Baldwin county, 
a- Georgia, service of the writs was accepted in some in- 
€ stanees by J. Lucas, in the name of the firm, and in the 
n residue of cases, by T. H. Kenan, as attorney for the firm; 
h ) that both Fort and Kenan acted by virtue of powers under 
ir seal, executed by J. Lucas, which acts are contended tq 
i- have been void as against this plaintiff, as also the accept- 
a ance of service of the writs by J. Lucas, and that such would 
h have been the case if the partnership had then existed. 
e These re facts charged, and supposed to have been ad- 
\- mitted by the answer. The cause having been set for 
= hearing on bill, answer and exhibits, and the deeree of the 
t Circuit Court having been rendered thereon, the present 
n decision must be governed by the same evidence. First, 
5 as to the fact of the dissolution, the answer neither de- 
x nies nor admits the due execution of the instrument pur- 
r porting to be the dissolution, signed by J. Lucas; but 
disavows any knowledge concerning it. It however posi- 
y tively and absolutely denies any publication or notoriety 
n of the dissolution, or any knowledge, or any privity of 
: the fact, by the board of directors of the branch bank, if 
s it did take place as charged; and insists that the articles 
e of dissolution, if they can have any effect, can only be 
y operative as between the parties to it; that it cannot affect 
ep the bank or any other creditor, for the want of notice, ex- 
2 pressed or implied; and it is insisted in argument by 
j this defendant, that to make a dissolution effective, there 
‘ 


must be personal notice to those having previous dealings; 
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to subsequent dealers, proof of publication in a Gazette; 
and that the circumstances alleged in the bill, from which 
: dissolution is sought to be inferred, are unknown to the 
aw. 

In the case of Ketcham and Black v. Clarke, where 
after the partnership had expired by the terms of its own 
limitation, one of the partners assigned all his rights, &c. 
in the partnership stock to the other, and the latter ac- 
cepted a draft on the partnership, in the name of the firm, 
it was held that both partners were bound by the accept- 
ance, there being no evidence of any notice of the dissolu- 
tion, nor any special notice to the party dealing with 
the firm. In the opinion of the Court it is said, “we ought 
at least to go so far as to say that public notice must be 
given in a newspaper of the city or county where the 
partnership business was carried on; or in some other way, 
public notice of the dissolution must be given. The 
reasonableness of the notice may, perhaps, become a 
question of fact in the particular case. But pubdlic notice 
in some reasonable and sufficient manner must be given, 
and that will conclude all persons who have had no previ- 
ous dealings with the firm; or if actual knowledge of 
the dissolution without such notice, is brought home to the 
persons dealing with the firm, such knowledge may be 
sufficient to conclude him. But as to persons dealing 
with the firm, public notice is not sufficient by the English 
law. ‘The notice must be specially communicated to such 
individuals. These rules have been frequently and so- 
lemnly laid down as a part of the mercantile law of Eng- 
land on this subject. The necessity and justice of them 
call loudly for their sanction by this Court, for as Lord 
Kenyon observes, it would be the hardest measure ima- 
ginable upon the creditor, were the law otherwise; for 
while he supposed he was giving credit to a man having 
sufficient property to satisfy the whole of his demands, he 
might be trusting a beggar.”? Judge Kent 4 expresses his 
approbation of the rules here given, and says, ‘‘the prin- 
ciple on which this responsibility proceeds, is the negli- 
gence of the partners in leaving the world in ignorance of 
the fact of the dissolution, and leaving strangers to con- 
clude that the partnership continued, and to bestow faith 
and confidence to the partnership name, in conseqnence 
of that belief.”’ ¢ 

In this case, neither actual notice, nor publication of the 
dissolution, is charged by the ptaintiff; but he contends 
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there was constructive notice, from the circumstance of JANUARY 1830, 


his having removed from the State; and J. Lucas having 
engaged in the purchase and improvement of real estate 
in the town of Milledgeville. These indications are too 
dubious and unsatisfactory to warrant any legitimate con- 
clusion. They are not incompatible with the continued 
existence of the firm. They may and often do occur 
during the continuance of such mercantile connections. 
They are not circumstances from which a legal conclusion 
can be drawn that the partnership had been dissolved, 
which was known to have existed, and while the com- 
merce was continued by one of the partners in the name of 
the firm, as is sufficiently shewn to have been the case 
with these partners. The partnership could legally have 
continued after one of them had removed to England. 
The rule, as already expressed, that notice must be given, 
or publication made, or knowledge of the dissolution 
proven, is in all respects reasonable and convenient, and 
essentially necessary for the safety of creditors. This i is 
a requisition which I consider equally sustained, both on 
principle and authority; and one we are bound to recognise 
as the method of dissolving a partnership, so as to affect 
the rights of indifferenf persons; otherwise, real or fictitious 
partnerships, and secret or feigned dissolutions may, be 
made engines of the grossest injustice, fraud and oppres- 
sion. 

But it is also contended, that J. Lucas having been a 
director, the bank was affected with notice of the fact of 
the dissolution, &e. and therefore the complainant is enti- 


tled to a disclosure when he became so; and to all the . 


benefit derivable from his knowledge of any material facts, 
as knowledge of the same in the possession of the bank; 


and that on this point the answer is indefinite and insufli- - 


cient. 
The right of the plaintiff to a further disclosure as to 
the time of J. Lucas being a director of the bank, cannot 


be material, as the unqualified admission by the answer, - 


that he was a director, must be understood with reference 
to the time charged, To this it is answered on the part 
of the defendant, that when J. Lucas assumed the attitude 
of borrower, he ceased to be a lender; when he became a 
borrower, his agency was suspended, for his position was 
adverse to his principals interest; also, that in the case of a 
corporation aggregate, the knowledge of one corporator is 
not knowledge to the others. These positions, I think, 
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JANUARY 1830. are fully sustained by the authorities cited, as well as by 
Lucas He intrinsic nature of the subject. Agents or trustees are 
¥ incapable of negotiating with themselves, at least by pri- 
Bk.ofDarien. vate contract. It cannot be supposed that J. Lucas had 
: any voice in granting the discounts to himself and partner. 
His agency in the directory was necessarily suspended 
during this negotiation. ‘The knowledge of one member 
of a corporation can only amount to presumptive or con- 
structive notice to the others, according to the circum- 
stances of the case; and if it be the fact, that while J. iuucas 
was offering notes for discount in the name of the firm of 
which he was represented as a partner, he knew the part- 
nership to have been dissolved, and that he had no authori- 
ty to sign the partnership name, his situation and motives 
fully exclude the idea of his having communicated the facts 
to any others, so that the presumption of notice is entirely 
rebutted; and from his adverse interest and attitude, the 
principle of constructive notice cannot apply. I cannot, 
therefore, conceive that the fact of J. Lucas having been a 
director or stockholder, or both, during the time at which 
these discounts were allowed, can have any influence on 
the question. 

The second branch of the pldintiff’s first position, 
brings in question the legality or obligatory effect of the 
acts of the attorneys, in the execution of the notes and in- 
dorsements, and the acceptance of service of the writs. 

It is contended that one pariner cannot accept service 
for his copartner, nor bind him by deed or any specialty; 
also, that when service is accepted, the hand writing must 
be proved, and that not being shewn here, the Court below 
had no evidence of the service of the writs in Georgia. 
If the proceedings in that State cannot be regarded as judg- 
ments, constituting either conciusive or prima facie evi- 
dence of the debts, but on the contrary, are void, then, 
inasmuch as the records purport judgments, and are the 
foundation of the suits injoined, the piaintiff is entitled to 
relief against them in some tribunal; and unless he has an 
adequate defence at law, he may expect relief in chancery. 

hat the ordinary and legitimate sphere of mercantile 
transactions is limited to simple contracts; and that the 
general power delegated by ore member of a firm to 
another, by forming a mercantile connection, is equally 
limited; are propositions to which I readily assent. The 
consequence of which is, that one partner cannot directly 
bind another by deed; nor can he constitute an agent o¥ 
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attorney with sufficient authority to bind the partner in s}nvary 1999. 
any obligation in the nature of a specialty, unless the other 
has given special authority, or being present, consents by 
parol or otherwise, except that he may make any fair dis- 
position of the partnership effects, or release a debt to th 
firm under seal, and make it operate against the whole.¢ atCeiees 

In this case, however, it is not contended that the com- Rep. 254, 5. 

, ‘ é . cial Note A. and 
plainant has been subjected to any immediate To BY cases there 
deed or bond, either by J. Lucas, the partner, or by either ‘cited, also1 
of the attorneys appointed by him. ut it is said that the = Fag won 
principles of the objectionequally restrained J. Lucasfrom 513.3 Kents 
delegating by power, under seal, the authority to Fort, or ©™?* 
Kenan, to sign or indorse the notes or accept the service 
of writs, or do any other act; that even an act which 
would be valid against the firm without a seal, if done by 
the partner, or by agent under a parol appointment, 
would be void, if executed by specialty. On this point, I 
think a nice discrimination is required. I take the dis- 
tinction to be this: that if the bond or deed constitutes - 
the contract, it must be made the evidence of it, and de- 
termines the remedy; then this principle applies, because 
the legal effect of the contract, the power of the remedy, 
and the rules of evidence are essentially different, the se- 
curity being of higher dignity. Here the objection 58 Kent's 
relative to the sealed instruments is, that agents acted by Com. 24- 
virtue of powers created under seal by one of the partners. 

The only material question is, did those agents act with 
the consent, or by the authority of the firm. If one part-, 
ner had power to constitute an agent in any form to do 
these acts, whatinjury can result, or how can it be ma-— 
teriak that the authority was given withunnecessary solem- ‘ 
nity ? The acts done by the agents are in the same form, 
and have but the same legal effect, as if the authority had 
been given in any other way. It is usualand necessary, 
that partners in merchandize, should have agents or 
clerks, with authority to represent them generally. The 
act of signing notes, and giving indorsements in the part- 
nership transactions, is a power falling within the usual 
scope of mercantile dealings ; each party can buy and 
sell partnership effects, and make contracts in reference to’ 
the business ofthe firm, and pay and receive, and draw>¢Garard r. 
and indorse, and accept bills and notes.¢ Hence, I am ‘tae’ R’19. & 
of opinion, that the appointment of Fort, and his acts, as Kent's Com. 
attorney, in signing and indorsing the notes, are valid, | pita Pog 
ond tantamount to an appointment by both members of the given. 
28 
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JANUARY 1830. firm ; and that so much of the power as gave it the char- 
acter of a deed, was unnecessary and irregular, and ought 

Lucas. —_to be treated as surplusage, which does not vitiate. / The 
Bk. ofDarien. authority to Kenan in like manner to accept service of 
-——_——— the writs, is more questionable. Perhaps it should be con.- 
\f sidered a higher trust ; at least the authority is not so ne- 
cessary or usual in mercantile transactions, and has been, 
sometimes questioned. ‘The cases referred to by the plain- 
tiff’s counsel in support of the general proposition, that 
one parter cannot bind another by deed, prove, as is con- 
tended, the insufficiency of such service on the principles 
of analogy ; that as one partner cannot, without the con- 
sent of the other, convey his real estate, or create any lien 
upon it by deed, he is equally incapable of effecting the 
same result indirectly, by accepting service of. writs in 
the name of the firm, thereby facilitating the recovery of 
judgments against it. I cannot, however, admit the anal- 
ogy in the unqualified sense contended for ; for true as it 
is, that one partner has not an unlimited authority to bind 
the firm, yet, it must be admitted, the nature of a part- 
| nership invoives a trust and confidence in each member, 
sufficient, according to our polity, to enable a member, 

by some form of mancuvre to create !egal liabilities 

against the firm, to the most injurious extent, as observed 

23Com.20. by Judge Kent:4 « Itis settled that each one, in ordi- 

nary cases, and in the absence of fraud on the part of the 

purchaser, has the complete jus disponendi of the whole 

partnership interest, and is considered to be the authorised 

agent of the firm. He can sell the effects, or compound 

or discharge the partnership debts. This power. results 

, from the nature of the business, and is indispensable fo the 

safety of the public, and the successful operations of the 

partnership. A like power in each partner exists in res- 

pect to purchases on joint account, and it is no matter with 

on what fraudulent views the goods were purchased, or to 

} Pierson v. 3 : 
Hooker,3_ What purpose they were applied by the purchasing part- 
John. R. 68. ner, if the seller be clear of the imputation of collusion.” 





aS a 


eee sa 


\ Manhattan ° one ‘ 
Co. v. Led- Such disposition may be made even under seal, and is ob- 
yard, 1 ligatory on the firm ; and on the same principle, a sealed 
Caine’s R. "tala ‘ , 4 : 

release by one, is operative against the whole.? It is 


192. Note a. 
" also held, that a receipt given by one partner by way of 
ag set off, and in discharge of a private debt, is, if there be 
,, Campbell, no fraud or collusion, a bar to an action by the firm. ¢ 

. 561.2Caine’s [fit were admitted an available resistance cou!d have 


Rep. 24; heen made pending the suits, to the service of the writs 
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har- in Georgia which purport to have been accepted by sanvary 1830 
ught Kenan, as agent, or even those by J. Lucas, the question 
The | is conceived to be widely different, whether itcan be ces 
2 of | done inthe present state of the cases. It is urged in argu- Bk. of Darien. 
con. | ment, that no injury can result to the plaintiffin error from 
) ne- the delay, because, having no legal service or notice of 
been, the proceedings, he had no opportunity to make defence. 
lain- Whether this charge, that ‘‘he had no notice of said pro- 
that | ceedings, and did not appear tomake defence,” is to be 
con- | construed as a denial that service of the writs was legally 
iples perfected, er that he had no knowledge or information 
con- from his partner, or otherwise, of the pendency of the 
lien suits, the language does not define, but I would incline to 
: the the former construction. Under that view, from the facts 
ts in of the case, the sufficiency of the service becomes a ques- 
‘y of tion of law, andinthe dubious form of the charge, the 
inal- answer is deemed sufficient to establish the fact of his hay- 
as it ing had all the netice or information of the pendency of the 
bind suits which was necessary to enable him to make any de- 
part- fence he could, either against the legality of the service, or 
ber, the merits of the actions. Being out of that state, the 
ber, | writs could not have been personally served upon him, 
ities and constructive notice was all that could have been given 
rved in that state. ‘The answer to this point is, “that the de- 
rdi- fendants cannot admit that no service was perfected on 
f the said complainant in said cases as charged in said bill ; nor 
hole can they admit that said complainant had no knowledge of 
ised | the existence of said suits; but on the contrary, they do 
und know, and have been fully informed, and do verily believe 
sults that the said complainant was well apprised of the insti- 
) the tution and progress of the said twelve cases in Georgia, 
the and did advise his said copartner John to keep said suits 
res- off aslong as possible, and consequently was enabled to 
with make any defence thereto which he might deem expedi- 
r to ‘ent; and said defendants further say, said complainant 
art- has since entirely ratified and confirmed the acts of said 
on.” John in accepting service as aforesaid, by pleading the 
| ob- same in the Circuit Court of this state, in suits subsequent- 
aled ly brought on the same notes.”’ 
It is It is true as contended, the answer would have been 
yof |  mtoresatisfactory, had it stated the grounds or authority 
ebe | for this knowledge, information and belief of the notice ; 
but as the hearing was had and atthe instance of the com- 
lave plainant on the bill, answer and exhibits, and the charge 
vrits |  isalso vague, the answer must be received as the best evi- 
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JANUARY 1830, dence on the point. 


Lucas 


Vv. 
Bk. of Darien. 
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a Laws of Al- 


abama, 454. 


5 1 Chit, Pl. 
542. 


c Le Conte v. 
Pendleton, 1 


John. Cas. 
104, See 1 
Chit. 542 n. 
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As to proof of the hand writing in 
the acceptance of the service of the writs, if it were ad- 
mitted, that at law this proof should be required, I cannot 
conceive it material in Chancery, where the truth of the 
fact is fully admitted and charged in the bill, as is done in 
thiscase. It furnishes no grounds for the interposition of 
equity. Relative to the effect of the pleas in bar, the doc- 
trine is, that in suits atlaw, the defendant may plead as 
many several matters as he may deem necessary to his de- 
fence, so that he be not admitted to plead and demur to the 
whole, &c.@ Itis substantially the same as the English 
stat. of 4 Ann. Under it, the decisions have been, that 
the defendant cannot plead non assumpsit, or non est 
Jfactum to the whole declaration, and a tender as to part. 4 
Also, it isheld, that nud tiel record, and nil debet, can- 
not be pleaded together.¢ The defendant, however, is 
allowed; with a few exceptions, to plead the several dif- 
ferent pleas to the same action, though they may be con- 
tradictory and inconsistent, as in trespass, not guilty, a 
justification, and accord and satisfaction, &c. Nor can 
one plea be taken advantage of to help or vitiate another ; 
for in general, every plea must stand or fall by itself. 
But when such pleas would create unjust delay, it is said 
the Court will sometimes rescind the rule to plead double, 
and compel the defendant to rely on one of his pleas. @ 
But avere the doctrine admitted in extenso, that a defend- 
ant may plead any number of distinct pleas, and that each 
isto be treated as a separate matter of defence, it is not 
applicable to, or decisive of the question defore us. Here 
the plaintiff has pleaded these judgments in bar of suits 
brought on the original securities, has thereby adopted 
them into his use, and has derived a benefit from them, 
which he is unable, and unwilling to surrender. On the 
ground of the existence of these judgments, he has defeat- 
ed a recovery in the former actions, and now to permit’ 
him to disavow their validity, would be to enable him to 
adopt and use, and reject them alternately, as his con- 
venience might dictate, and exclude the merits of the de- 
mand in whatever shape presented. 

The plaintiff, however, insists, that his bill does not 
shew there is a judgment in his favor in the suits brought 
on the notes in this state, and the answer setting it out, is 
new matter; and if the plea of former recovery binds him, 
the replication of mud tiel record, binds the bank. It is 

found the bill charges, that ‘in the year 1822, suits were 
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brought by the bank on seven of said notes in the Circuit JANUARY 1890. 
N A Bid 


Court of Montgomery, Alabama, and that at March term, 

1825, judgments were rendered in his favor; and that 
subsequently, twelve suits were brought on the judgments 
rendered in Georgia on the twelve notes,” &c. This is 
deemed a sufficient recognition of the judgments, to con- 
stitute an acquiescence in, and adoption of them, and to es- 
tophim from denying their validity in equity. It has 
been adjudged, that where an injunction has been volun- 
tarily dissolved by the plaintiff, or having been dissolved 
by an order obtained by his agent or solicitor, without his 
knowledge or consent, but which was afterwards recog- 
nised and acted upon by him, the injunction will not be 
renewed upon his petition, without some new and spee 
cial reasons, which did not exist when the injunction was 
originally granted or dissolved. ¢ An imperfect right or 
title, or an invalid proceeding, may be ratified and con- 
firmed by the acquiescence and adoption of the person hav- 
ing the might to avoid them, or by his acceptance and en- 
joyment of benefits under them.’ An administrator 
who goes to trial upon a plea of payment, though in good 
faith, and not knowing the effect of a finding against him 
on that plea, on verdict against him, will not be relieved 
by being permitted to plead plene administravit, although 
he swear that he hada good defence upon this plea. ¢ 

Theadmissionsof a plaintiff, or defendant, will, in general, 
conclude none but himself, not hisco-plaintiff, or defendant, 
unless they are his partners.4¢ The principle that a de- 
fendant may plead several pleas in the same suit, and have 
the benefit of each, separately, has not, it is conceived, a 
just application to the case, where, in a former suit, the 
party has pleaded a matter of fact, succeeded in that suit, 
and enjoyed a benefit from it, and afterwards seeks to 
avoid the same matter by bill. With respect to the effect 
of the replication of nud fied record, I am of opinion, equi- 
ty can deny these defendants nothing on that ground. 
They profited nothing by it ; it was appropriate and ne- 
cessary to elicit a decision of the Court on the effect of the 
record; without it, they must have withdrawn the suits 
and waived the question; the decision was against them; 
and they have proceeded to abide its consequences. 

It is also objected, ‘that the answer sets up new mat- 
ter in avoidance of the allegations in the. bill; and that 
those matters should have been proven on the trial; other- 
wise; all the allegations in the bill may be admitted, and 


Lucas 


v. 
Bk. of Darien. 


a Livingstoy 
v. Gibhons, 5 
John. Ch. 
Rep. 256. 


52 H.& M. 
391. 1 Peters’ 
U.S. Rep. 
146. 


e Martin v. 
Sarles 4 
Cowen, 24. 


d Dany. 
Brown, ibid, 
492. Videthe 
other cuthor- 
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ganuay i830. yet be avoided by matter not responsive to the bill, and 
which would necessarily con:pel the complainant to prove 


a negative. ”’ 


I subscribe to the general principle, ‘that 


Vv. ° ° . 
Bk.of Darien. the answer of a defendant in Chancery, is not evidence 
where it asserts a right affirmatively in opposition to the 


al Wash. 
Rep. 224. 


e2John.Ch. flict of decision. 


Rep. 62. 





plaintifis demand. 


A case chiefly relied on in support of 


this objection, is, that of Beckwith v. Buller etal. 4 
There, the bill was filed against Beckwith, as executor of 
his father, praying a distribution of his personal estate, 
and to set aside a deed made by the testator to the execu- 
tor, for fourteen slaves, upon a suggestion of fraud in ob- 


taining it. 


The answer denied the fraud, and contended 


the deed was but a reasonable provision for him, the heir 
of the family and title, otherwise unadvanced. He further 
alleged there was little other estate, except a debt due by 
bond, which his father gave him in his lifetime, as a com- 
pensation forhis having consented to the sale of a large 


English estate, which would have descended to him. 


The 


Court recognised the general rule as above stated, and 
said, in such case ‘‘the defendant is as much bound to es- 
tablish his answer by indifferent testimony, as the plain- 
tiff is to sustain his bill ; and that it would be monstrous, 
if an executor, when called upon to account. were permit- 
ted to swear himself into a title toa part of his testator’s 
estate:’”” and ina much later Virginia decision, 4 the same 
rule was adopted, and a title to real estate affirmatively as- 
serted by the answer, in opposition to the plaintiff’s de- 
mand, and which had not been advanced or charged in 
the bill, was rejected for want of other proof. 

The extent and application of this rule, though supposed 
by Chancellor Kent, in 1816, to have been well settled, 
not only in the English jurisprudence, but equally in our 
own, has continued to present difficulties, and produce con- 


In the case of Hart v. Ten Eyck, ¢ the 


distinguished Chancellor alluded to, expressed his appro- 
bation of the rule as explained in a case before Lord Cow- 


per, as early as 1707. 


In the old case, the bill had been 


filed against an executor for an account; he answered, that 
the testator left 1100/. in his hands, and that afterwards, 
»on a settlement with the testator, he gave his bond for 
1000/. and the other 100/. was given him by the testator 


for his care and trouble. 


There being no other evidence, 


the answer was put in issue; and ‘‘it was resolved by the 
Court, that when an answer was put in issue, what was 


confessed and admitted by it, need not be proved, but that 
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the defendant must make out by proof, what was insisted sanvary 1ss0. 


on by way of avoidance; that there was this distinction to 
be observed, that when the defendant admitted a fact, and 
insisted on a distinct fact by way of avoidance, he must 
prove it,” &c. ‘But if the admission and avoidance had 
consisted of a single fact, as if he had said the testator had 
given him 100/. the whole must be allowed, unless dis- 
proved.” 

And Chancellor Kent remarks, ‘‘that the distinction in 
the application of the rule is not between Courts of law 
and equity, but between pleadings and evidence. If an 
answer is introduced collaterally, and merely by way of 
evidence in chancery, it ought to be treated precisely as 
in a Court of law. If in-a Court.of law, the plea confesses 
the matter in demand, but avoids it by other circumstan- 
ces, the proof of avoidance is incumbent on the defendant; 
that the same distinction had been lately taken in the case 
of Ormond v. Hutchinson, before Lord Erskine;@ that 
when pagsages are read from an answer which is replied 
to, and is not an answer to amere bill of discovery, they 
are not read as evidence, in the technical sense, but to 
shew what the defendant has admitted, and which there- 
fore need not be proved; that the only necessary explana- 
tion accompanying the rule is, that you must not stop 
short with a sentence, so as to garble a single fact, but you 
must read the answer so as to complete the immediate 
subject to which the defendant is answcring.”? He also 
refers’ to the case of Thompson v. Lamb, ¢ in which 
Lord Eldon said, ‘‘he was clearly of opinion a person 
eharged, cannot by his answer discharge himself; not even 
by his examination before the master, unless in this way; 
if the answer on examination states, that upon a particular 
day he received a sum of money and paid it over, that 
may discharge him; but if he says, on a particular day he 
received a suin of money, and upon a subsequent day he 
paid it over, that cannot be used in chancery, for it is a 
different transaction.”? ‘To this I have only to remark at 
present, that it appears to me to be refinement. rather con- 
tracted. In the case under review, of Hart v. Ten Eyck, 
the biil required an account of the administration, Ke. 
The defendant answered and exhibited an account, con- 
taining charges both in favor of, and against himself; on 
the debit side of the account, some of the items were not 
supported by proof, unless the answer wasevidence. After 
an elaborate examination of the principle, the Chancellor 
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Bk. of Darien. 
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JANUARY 1830. ruled that the items in the adminitrator’s account, which 


Lucas 


v. 
Bk. of Darien. 


a Woodcock 
v. Bennet, 
1 Cowen 711. 
and see note 
A. 744, 


were without proof should be rejected, as new and distinct 
matter set up in avoidance. This decree, however, appears 
to have been reversed on this point in the Court of errors, 
but this latter decision has not been reported. It is only 
referred to in a subsequent case. * In this latter case the 
same principle was involved. The complainant claimed 
the benefit of articles of agreement, which the defendant 
had in his possession and contended had been rescinded 
by consent. The bill called him to answer the matters 
alleged, as to the making the. contract, how it was dis- 
posed of, when, where, and how the defendant got posses- 
sion of the agreement, and under what pretences. The 
defendant answered, that by the consent of all parties, the 
articles were taken up and rescinded; the seals being torn 
off by the express consent and agreement, and in the pres- 
ence of the complainant. This part of the answer was 
held to be legal and competent evidence, because it was 
responsive to the bill, and within the discovery sought. 
The cases may not be strictly parallel; the objection in the 
case under consideration is perhaps more plausible than in 


the one last referred to. Here, however, the plaintiff 


charges as a material allegation in the bill, that at March 
term, 1825, judgments were rendered in his favor; unless 
this allegation was intended to imply a former recovery in 
his favor on the merits, and was offered as matter in bar, 
it is difficult to define its object, or it would appear to be 
nugatory. If it was intended as a bar to the defendant’s 
right to prosecute his suit at law, and the latter was requi- 
red to make answer to the fact of a former recovery, he 
could not, in justice to himself, admit the fact of a recovery 
simply, without stating also that the trial was not on the 
merits; and as he was required to answer respecting a part 
of the record, which would be indefinite and unintelligible 
alone, it would appear necessary that he should have de- 
scribed the whole, at least so much as would shew the 
legal effect of the part charged. I think it entirely equal 
to an averment that he, the defendant, had received a par- 
ticular sum of moncy, and paid it over at the same time, 
and this expressed in the same sentence, which as it is 
shewn, has been adjudged proof. The whole force and 
ehect of the judgments in question, are within the scope of 
the relief sought. I think it may be assmilated to a case 
in which the defendant is required to answer, if he did not 
owe a particular sam of money; and the answer is, that he 
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is under contract to pay that amount, but by the terms of JANUARY 1830, ° 


the agreement it is to be paid in a currency under par, or 
that he did owe the sum, but has discharged the debt. In 
either of these supposed cases, the effect of the general 
admission of the charge cannot appear, unless in connexion 
with the explanation in avoidance. As to the difficulty or 
necessity of disproving this part of the answer, or the 
temptation to falsehood in relation to it, the subject is 
deemed peculiarly favorable to the answer; it refers by 
exhibiting a copy of the plea, to a record in the same Court, 
so that the proof was rendered equally accessible to either 
party, requiring only a reference to the records of the 
Court in which this suit was tried, for conclusive evidence 
on the point. The principle is the same in this revising 
tribunal, that it was in that; and if the proof was sufficient 
there, it is equally so here. I am also inclined to regard 
this, rather in the nature of a bill for an injunction and 
discovery, than for general relief; that its legal effects, so 
far as can be available, must be to make the chancery 
ancilliary to the law tribunal, by eliciting facts within the 
knowledge of the defendants, to be used as evidence in the 
latter. In this view of the case, the objection as to new 
matter in avoidance, is at least less appropriate than in a 
ease proper for general relief. But another answer to this 
objection urged for the defendants, is not unworthy of 
consideration; it is, that their answer has not been legal- 
ly put in issue. It appears that the cases referred to, in 
which the sufficiency of the answers as proof of the facts 
stated, has been denied, have been cases in which the an- 
swers have been put in issue, by which I understand, 
according to the practice in England,and most of the States, 
the complainant must reply; and although replications 
with us have been dispensed with by statute, yet I think 
the intention to contest the facts, must in some way be in- 
dicated, and it can be conveniently done according to the 
practice in some of the States, by setting the cause for 
hearing on bill, answer and proofs.¢ This cause appears 
to have been set down for hearing, on motion of the plain- 
tiff, on bill, answer and exhibits, or at least, without other 
proof, or any leave to take testimony, and immediately 
on the dissolution of the injunction. The defendants may 
not have sought time or leave to take testimony; had they 
done so, perhaps they could have obtained it, but the 
zourse adopted by the plaintit¥ implied no intention to put 
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JANUARY 1830. the answer in issue, and unless that was to be done, the 


Lucas 
v 


defendants had no inducement to require other proof. 
In the case of Leeds v. The Marine Insurance Com- 


Bk.ofDarien. yany,® it was ruled that where a cause is set down for 





a ?Wheat. 


- 


41 Caines 461. 





hearing on the bill, answer and exhibits, without other 
pleadings, the whole of the answer must be considered as 
true; and notwithstanding the difference in the form of 
practice, the principles of relief must remain in substance, 
the same. Justice appears to require, that the answer 
should be admitted or contested before the hearing, and 
in time for the defendant to procure any necessary proof 
at command. Iam of opinion, therefore, that this objec- 
tion ought not. to prevail. That an answer in Chancery, 
if free from the objection noticed, is evidence for the des 
fendant, and must prevail, unless disproved by* two wit- 
nesses, or one with corroborating circumstances, is ad- 
mitted to be a well settled rule. 

It is further argued on the part of the plaintiff, that the 
judgments obtained in Georgia, on which the suits at law 
were brought, are void for want of jurisdiction in the 
Court there: and in support of this position, various au- 
thorities are cited; the highest and most recent of which 
will be noticed. The position rests on the facts already 
adverted to, relative to the plaintiff’s non-residence in 
that State; the objections to the service of process, &e. 
from which it is contended, the Court had no jurisdiction 
of his person. The questions presented are, what is the 
effect of the judgments and how far is it competent for 
Chancery to interfere with the remedy sought at law 
upon them? 

It is entirely clear, that the earlier doctrine on this sub- 
ject has undergone, within the last ten years, important 
changes in several of the States, and particularly in the 
Courts of New York. ‘The principle maintained in New 
York, in the ease of Hitchcock v. Fitch and Aitkin,’ and in 
several other eases, snd in other Courts near the same time, 
that a judgment rendered in another of the United States 
was to be considered in the light of a foreign judgment, and 
was only prima facie evidence of the demand, consequent- 
ly that in an action of debt thereon. the plea of ni/ debet 
was good, or that the action might be in assumpsit, has 
been entirely exploded. This has been done mainly by 
force of the decisions of the supreme tribunal of the Union; 
and the different principle giving to such judgments, the 
conclusive effect of record evidence, where the proceedings 
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have been regular, the parties and subject matter within JANUARY 1830. 
Ne 


the jurisdiction of the Court, and personal notice given, 
has been fully acquiesced in by several of the Courts, i in- 
eluding the Supre me Court of New York, that had held 
the different doctrine. The same must be done by all 
other tribunals, as well from the intrinsic correctness of 
the principle, as the controlling influence to which the 
Supreme Court is entitled on this highly important consti- 
tutional question. In the case of Borden v. Fitch, « the 
Supreme Court of New York held a divorce in another 
State obtained by the husband, when the wife resided out 
of the State, and had no notice of the proceedings, to be null 
and void; because the Court pronouncing the deeree had 
no lawful jurisdiction of the ease, when it had none over 
the absent wife. It was considered to be a judgment ob- 
tained upon false and fraudulent suggestions, and in Z/ano- 
ver v. Turner, 6 the Supreme Court of Massachusets held 
a divorce in another State void, as having been fraudulent- 
ly obtained by one of their citizens, without a change of 
domicil; and Judge Kent remarks, ¢ “there is no doubt 
of the rule, that the allegation that a foreign judgnient was 
obtained by fraud, is admissible, and if true, it will de- 
stroy its effect. All judgments rendered any where 
against a party who had no notice of the proceedings, are 
rendered in violation of the first principles of justice, and 
are null and void.» All sentences obtained by collusion 
are mere nullities, and all other Courts may examine into 
facts upon which a judgment has been obtained by fraud; 
and that every party is at liberty to shew that another 
Court was imposed on by collusion.’? These rules and 
regulations have exclusive reference to judgments render- 
ed by Courts having no jurisdiction over either the 
parties or subject matter; and with reference to the latter 
position, if the learned judge intended to apply the aver- 
ments of fraud and collusion in trials at law on judgments 
rendered ina sister State, I think he has ventured against 
the weight of authority, as will appear from the further 
examination of the subject. But as the authorities he cites 
are mainly English, or early American decisions, and are 
found to refer to forcign judgments, perhaps he did not. 
Tn the case of andrews v. Montgomery, et al, 4 it Was 
ruled, that a judgment fairly obtained in another State, is 
conclusive evidence of a debt, and that an action of as- 
sumpsit will not uc on such a judgment. Spencer, Chief 
Justice, in delivering this opinion, remarked in reference 
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in Mills v. Duryee ‘that independent of the considera- 
tion that a decision of the Supreme Court of the United 
States was entitled to the highest respect in all cases, a 
decision upon provisions of the Constitution was emphati- 
cally entitled to their utmost respect; that he considered 
that Court as paramount when deciding on an article of 
the Constitution, and an act of Congress, passed under its 
express injunction; and that whatever might be his indivi- 
dual opinion, he should feel it his duty to surrender it to 
their controlling authority; that he must however be per- 
mitted to say, that the opinion expressed by Mr Justice 
Story coincided entirely with his own private opinion, 
and that he never had believed the decision in Aitchcoci: 
v. Fitch and Aikin to be well founded.” The ease allu- 
ded to, of AMilis v. Duryee, was on a judgment of the 
Supreme Court of New York, to which the defendant 
pleaded nt/ debet, which plea was held bad on general 
demurrer. 

It may be here remarked, that the Constitution of the 
United States declares ‘that full faith and credit shall be 
given in each State to the public acts, records and judicial 
proceedings of-every other State; and Congress may, by 
general law, prescribe the manner in which such acts, re- 
cords and proceedings shall be proved, and the effect 
thereof:”’ and by the act of 1790, Congress provided for 
the mode of authenticating the records and judicial pro- 
ceedings of the State Courts, and then further declared, 
that ‘“‘the records and judicial proceedings authenticated 
as aforesaid, shall have such faith and credit given to 
them in every Court within the United States, as they 
have by law or usage in the Courts of the State, 
whence the said records are, or shall be taken.”’ Story, 
Justice, observed, the decision of the case mentioned, de- 
pended altogether upon the construction of the Constitu- 
tion and law of the United States, as above quoted, ‘‘that 
it wasargued that this act provides only for the admis- 
sion of such records as evidence, but did not declare the 
effect of such evidence when admitted. This argument 
eannot be supported. The act declares that the record, 
duly authenticated, shall have such faith and credit as it 
has in the State Court, whence it is taken. If, in 
such Court, it has the faith and credit of evidence of the 
highest nature, viz: record evidence, it must have the 
same faith and credit in every other Court. Congress 
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elaring what faith and credit shall be given to it.” 

In this opinion it wasfurther remarked, in substance, that 
as the defendant had full notice, no doubt the judgment was 
conclusive in New York, and must therefore be conclusive 
in other States; “that whatever may be the validity of the 
plea of nil debet after verdict, it could not be sustained in 
thatcase. The pleadings in an action, are governed by 
the dignity of the instrument on which it is founded. If 
it be a record conclusive between the parties, it cannot be 
denied but by the plea of nud tied record; and when Con- 
gress gave the effect ofa record to the judgment, it gave 
all the collateral consequences,”’ that the proof by an ex- 
emplification of the record is entirely equal to an inspec- 
tion hy the Court, of its own record. The right of the 
Court to issue execution, depends upon its own powers 
and organization. Its judgments may be complete and 
perfect, and have full effect, independent of the right to 
issue execution. By a majority of the Court, that judg- 
ment was affirmed; and this is to be considered a leading 
ease on the doctrine most current at present throughout 
the United States. 

The case of Hampton v. M’Connel, 2 was, in all re- 
spects, similar to that of Mi//s v. Duryee. Chief Justice 
Marshail delivered the opinion of the Court, and said, 
they could not distinguish the two cases; that the princi- 
ple decided by the former, was, ‘‘that the judgment of a 
State Court should have the same credit, validity and ef- 
fect, in every other Court in the United States, which it 
had inthe State where pronounced, and that whatever 
pleas would be good to a suit thereon in such State, and 
none others, could be pleaded in any other Court in the 
United States. 

The case of Shumway etal. v. Stiliman, was debt ona 
judgment from Massachusetts. The defendant pleaded 
speciall to the jurisdiction of the Court of Massachusetts, 
that he had not resided in that State; but that he had been, 
and then was an inhabitant and resident of New York; ‘to 
which there wasa general demurrer. Sutherland, Justice, 
in delivering the opinion of the Court, observed, “he could 
notentertain a doubt on the principle; that in an action 
on a State judgment, it is competent for the defendant to 
shew by a special plea, that the Court in which the judg- 
ment was rendered, had no jurisdiction, either of the sub- 
ject matter, or of the person;” and to shew that the same 
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age Sg principle prevailed in Massachusetts, he quoted the re- 
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marks of Chief Justice Parsons, in Bissell v. Briggs, < 

that ‘whenever a record of a judgmient of any State is pro- 
duced as conclusive evidence, the jurisdiction of the Court 
rendering it, is open to inquiry. If it should appear that 
the Court had no jurisdiction of the cause, no faith or ered- 
it whatever will be given to the judgment.” Against the 
principle of the plea in the case in New York, the Court 
thought there was no objection. But that it did not state 
enough to shew that the Court which rendered the judg- 
ment had not jurisdiction of the person of the defendant. 
They said ‘“‘every presumption was in favor of the juris- 
diction of the Court; that the record was prima facie evi- 
dence of it, and should be held conclusive, until clearly 
and explicitly disproved; that the plea in that case might 
be literally true, and yet the defendant may have been 
personally served with process,’’ &c. that an inhabitant 
of one State may, without changing his domicil, go into 
another; he may there contract a debt or commit a tort; 
and while there, he owes a temporary .allegiance to that 
State, is bound by its laws, and is amenable to its Courts; 

that therefore the plea entirely failed in skewing the want 
of jurisdiction in the Court which rendered the judg- 
ment. 

The Supreme Court. of the United States, as late as 
1828, 4 ruled, ‘that when the Court in which a judg- 
ment has been rendered, had no jurisdiction over the sub- 
ject matter of the suit; or where the judgment on which 
suit has been brought, is entirely void, this may be plead- 
ed in bar, or may, in some cases, be given in evidence, 
under the general issue, in an action ‘brought upon the 


judgment.”? And it recognised as a general rule, ‘that 
e aS hee] e ? 


there can be no averment in pleading against the validity 
of a record, though there may be, against its operation;” 
and said, ‘it was upon this ground, that no matter of de- 
fence can be pleaded in such : case, to a suitona judgment, 
which existed anterior to the judgment; that it was suffi- 
cient, and had become the settled practice in declaring, 
only to allege generally, that the plaintiff by the con- 
sideration and judgment of that Court, recovered the sum 
mentioned ‘therein; the original cause of action having 
passed in rem judicatum.’? At the same time, ¢ it was 
held, that <‘where a Court has jurisdiction, it has a right 
to decide every question which occurs in the cause; and 
whether its decision be correct or otherwise, its judgment, 
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until reversed, is regarded as binding in every other JANUARY 1830. 


Court. But if it act without authority, its judgments or 
orders are regarded as nullities; they are not voidable, 
but simply void; and form no bar-toa recovery sought in 
opposition to them, even prior to a reversal.” This is 
deemed a sufficient examination of the doctrine, to shew 
the nature of judgments from sister States; and from 
which, among others, I think the following conclusions 
result: 

1. That a record of recovery, shewing that a Court of 
another State has taken cognizance of the matter, is prima 
facie evidence of its having had jurisdiction. 

2. That a judgment of a Court of competent jurisdiction 
is valid, and binding in every other Court, until reversed, 
or otherwise vacated. 

3. That ajudgment or order of a Court, having no 
jurisdiction, is a mere nullity, but the non-residence of 
the defendant does not deprive the Court of jurisdiction 
where there has been legal service of process. 

4. That a judgment of a Court in. one of the States, ap- 
pearing from an exemplifteation of the record, certified in 
due form, is entitled to the same credit, validity and ef- 
fect in every other Court of the United States, that it had 
in the State where it waspronounced; consequently, if, in 
such Court, it has the faith, eredit and effect of record 
evidence, it must have the same in every other Court. 

5. That debt is the only proper action on a State judg- 
ment, and nul diel record, the only proper general issue 
in such action; but it is not the only proper plea; for 
where the Gourt, in which it was rendered, has not juris- 
diction, or when the judgment is otherwise void, this may 
be pleaded in bar, or may, in some cases be given in eyvi- 
dence under the general issue. 

6. That there can be no averment in pleading against 
the validity of arecord, though there may be against its 
operation. : 

Then, according to these principles of Chancery, and 
for the reason that the plaintiff had notice of the process, 
which, at least, is sufficient, when connected with the 
circumstance of his having adopted and ratified the recov- 
ery by pleading it in bar, and receiving the benefit of it in 
the former suits, Iam_ of opinion, equity can afford him 
no reliefon the ground of any alleged irregularity in the 
judgment or proceedings in the Court of Georgia. 

With respect to any alleged compromise between the 
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JANUARY 1880. Bank and William D. or J. Lucas, or payments made by 


William D. or Hunter, the bill only prays a disclosure of 
the amount of payments made, and of the correspondence 
between the Bank and J. Lucas, touching the compromise 
and consolidation of said notes. In answer to which, the 
defendants make exhibits, which they say are full dis- 
closures of those matters as far as they are known to ex- 
ist. On this point, it is sufficient to remark, if these dis- 
closures are material to the plaintiff in error, as evidence at 
law, he ean in future avail himself of the full benefit of 
them. It is understood, however, the compromise is de- 
nied by the answer, and by the correspondence it is proved, 
and it is presumed the payments were susceptible of proof 
by the attorney who negotiated the settlements and dis- 
missed the suits: if so, Chancery aid is unnecessary, an@ 
unauthorised; if not, the prayer for the discovery comes too 
late; it ought to have been sought pending the suits in 
Georgia. 

But it is contended by the plaintiff, that equity having 
obtained jurisdiction, will retain the cause to do justice; 
to which it is replied, that from the disclosures of the an- 
swer, the plaintiff could have made his defence at law, 
while the cases were pending in Georgia; under such cir- 
oumstances, equity can afford him no relief. 

The doctrine is found to be, that a decision of a Court 
of competent jurisdiction, being res judicata, is conclu- 
sive and binding on ail other Courts of concurrent juris- 
diction; that relief will not be granted for the purpose of 
a new trial at law, where the party lost his opportunity of 
defence by his own negligence; ® that where there is neith- 
er accident nor mistake, misrepresentation nor fraud, 
Chancery has no jurisdiction to aflord relief to the party, 
on the ground that he has lost his remedy at law, through 
mere ignorance ofa fact, the knowledge of which might 
have been obtained by due diligence and inquiry, or by a 
bill of discovery. ¢ 

It is not the province of Chancery to revise judgments, 
or correcf crrors at law; the jurisdictions are, and 
ought to remain separate and distinct. Nor will it relieve 
against a judgment on the ground of its being contrary to 
equity, unless the defendant was ignorant of the fact in 
question, pending the suit, or it could not be received as 
a defence at law, or unless without any neglect or default 
on his part, he was prevented by fraud or accident, or the 
act of the opposite party, from ayailing himself of the 
defence. 4 
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Therefore, it would appear from: the view I have sanvany 1830. 


taken of the subject; that the case presented by the bill, 
answer and exhibits, does not authorise a decree for any 
relief; that the circumstances do not create sufficient equity 
in favor of the complainant; that there is no evidence of 
fraud, mistake, trust or accident, sufficient to justify the 
interposition of Chancery, and that if there be any fatal 
irregularity in the judgments sued on, or if any material 
discovery of facts has been obtained by this bill, the Court 
oflaw, which has, and first had eharge of the contest, is 
the competent and only proper tribunal to adjudicate upon 
them. On the 2d and 3d points relied on, it is sufficient 
to add, that there is not conceived to be any material in- 
sufficiency in the answers. 

The large amount, near $40,000, contested by this 
bill, the variety and intrinsic importance of the princi- 
ples involved, united with the high professional attain- 
ments clicited by the discussion, have demanded of this 
Court a thorough investigation of the subject; and though 
conscious I have been unable to do it justice, yet the con- 
clusions to which I have arrived, are the best result of my 
deliberate examination, and a due consideration of the 
authorities. 

lam therefore of opinion, that the decree of the Cir- 
cuit Court, dismissing the bill, should be affirmed, and in 
this result, the Court are unanimous. 


By JUDGE COLLIER. The object of the complain- 
ant’s bill is, professedly, to transfer the causes pending at 
law against the appellant, to the equity side of the Court. 

It isno more a bill for discovery than every other bill 
for relief, which calls upon the defendant to disclose by 
his answer, facts and circumstances preparatory to such re- 
lief. The bill alleges that the complainant is advised he 
cannot make his defence at law, beeause of the judgments 
recovered against him; prays a perpetual injunction, and 
for general relief. These features, it is conceived, deter- 
mine its character to be that of a bill for relief. Besides, 
it has none of the distinguishing characteristics of a bill 
jor discovery, technically so called. It does not state 
the nature ofthe defence at law, to enable: the Court to 


judge whether the discovery sought be pertinent or ma- 


ierial to the issue. It doesnot shew whether the com- 

plainant believes that he will be able to obtain a discov- 

ery of the several matters charged, from the defendant. 
40 
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In some of its statements, it is what Lord Thurlow called 
a fishing bill, in dealing in vague and general assertions, 
and calling on the defendant to answer them, without 
shewing their relevancy tothe defence at law. In each 
of these particulars, it is defective asa bill for discovery. ¢ 

Having determined the character of the bill, the first 
question that arises is, whether it shews a title to relief 
in equity. In the distribution of the subjects eegnizable 
by the laws of the country, some pertain exclusively to 
the courts of law, some concurrently ta law and equity, 
and others exclusively to equity. With regard to the 
first, equity never interferes; as in the ascertainment ot 
damages fora personalinjury. In relation to the second. 
either Court sometimes acts;as in matters.of account: but 
the Court which first aequires jurisdiction, makes a defini- 
tive disposition of the subject; unless some question shall 
arise peculiarly proper for the determination of the other. 
The third belongs exclusively to equity; as all cases ot 
trust. Equity inicrposes its aid, when the defenee is difli- 
cult or doubtful at law. This difficulty or doubt is not 
understood as relating to the proof alone, but to the form 
or nature of the defence also. Uf it be difficult or imprae- 
ticable to procure the necessary proof to sustain the le- 
gal defence, and the materia! facts rest alone in the know!- 
edge of the plaintiff, the defendant may elicit from hima 
disclosure, by exhibiting his bill in equity, in aid ot 
the law forum. But when the defence is full and com- 
plete, then equity cannot wrest from it the deeision of the 
eause. ‘The rules which obtain in equity are fixed and 
ascertained with as much certainty as those which 
prevail at law; and before a party . can legitimately 
invoke their assistance, he must bring himself within the 
scope of the principles on which they are founded, 
Without attempting in this place, to give to'these gene- 
ral propositions a particular application, I proceed to con- 
sider the billin its details, not however in the order in 
which they are presented, but as the assumed equity of 
the case may seem to require. 

If it be true as alleged by the appellant, that he was not 
amenabie to the bank in the Court in Georgia which 
rendered the judgments ag’ 1st him, it is competent for 
him to shew that fact in his defence at law; and though 
the record may shew that service of process was regularly 
effected, the appellant cannot be thereby foreclosed from 
proving the reverse to have been true, unless he had ap- 
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peared, and defended the actions there, which he seems sanvary 1830, 


notto have done. The character of judgments rendered ° 
ina sister State, has been ie equently considered and adju- 
dicated on. Ia ALid/s v. Duryee, «it was held that xed 
tiel record is the only frotear general issue in an action of 
debt upon such judgments. In that case the fact of notice 
was not controverted, and the preposition established by 
the Court scems to have been predicated upon the ground 
that the defendant was advised of the proceedings against 
him; thereby authorising the inference, that if the de- 
fendant was not amenable to the j jurisdiction of the Court 
in which the judgment was recov ered, the judgment is not 
evidence of a character so dignified as to exempt it from 
attack by other pleas. In Borden v. Liich,® the Court 
say ‘to give any binding effect to ajudgment, it is essen- 
tial that the Court should have jurisdiction over the person 
and of the subject matter; and a want of jurisdiction isa 
matter that may always be set up against a judgment when 
sought to be enforced, or when any benefit is claimed 
under it. The want of jurisdiction makes it utterly void 
and unavailable for any purpose.’ In. ander ews v. Mont- 
gomery,¢ Chief Justice Spencer, in delivering the opin- 
ion of the Court, says ‘that this Court in Lor des nv. Fitch 
did not believe that the d-sision in Aéiéls v. Duryee was 
intended to be carried +» far as to preclude the party 
against whom it was r odered, from shewing that such 
judgment was fraudulent:y obtained, or that the Court had 
not jurisdiction over the person of the defendant.” With 
these qualifications, we are bound by the authority of that 
case to consider a judgment fairly and regularly obtaiucd 
in another State, As fult and conclusive evidence of the 
matter adjudicated. In Bissell v. Briggs, 4 Chiet Justice 
Parsons says, “the public acts, records and judicial pro- 
ceedings contemplated by the constitution and laws of the 
United States, and to which full faith and credit are to be 
given, are such as were within the jurisdiction of the State 
whence they shall be taken. Whenever, therefore, a re- 
cord of a judgment of any Court in any State is produced 
as conclusive evidence, the jurisdiction of the Court ren- 
dering it, is open toinquiry. If it should appear that the 
Court had no jurisdiction of the cause, no faith or credit 
Whatever will be given to the judgment.”” Again, the 
learned Judge says, ‘‘ifa Court of any State should render 
ju:lgment against a man not within the State, nor bound by 
its laws, nor amenable to the jurisdiction of its Courts, if 
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against the defendant, the jurisdiction of the Court might 
be inquired into, and if a want of jurisdiction appeared, 
no credit would be given to the judgment.’? These de- 
cisions, in the late case of Shumway & others v. Still- 
man, ® were considered by the Supreme Court of New 
York, and recognised as being founded in correct princi- 
ple. And this Court in Hunt & Condry v. Mayfield, » 
were of opinion that the law is correctly laid down in that 
case. 

But apart from express authority, it would seem that 
upon principle, it was competent for a defendant to avoid a 
judgment by shewing his non-amenability to the forum 
that rendered it; unless it appeared from the record that 
the question of jurisdiction had been directly determined 
againsthim. The principle on which judgments are hold- 
en to be conclusive, is, that the facts and recitals they 
contain, are supposed to have been adjudicated by a Court 
of adequate powers; and were they to continue open toa 
re-investigation, there would be no end of litigation. 
This being the reason why judgments as evidence are of a 
character so conclusive, or evidence at all, it follows that 
they are no evidence of matters which do not appear to be 
res adjudicata. Cessante ratione legis cessat ipsa lez. 

In my opinion then, the jurisdiction of the Court that 
rendered the judgments, isa fit subject of inquiry at law. 
The relief is there ample, and consequently the assistance 
ofequity cannot be given. If then the judgments are 
void, there can be no resort to equity; and if valid, the ap- 
pellent cannot then be heard, because he shews no sufti- 
cient reason why he did not defend before judgment. The 
want of personal notice of the pendency of the actions, 
can avail nothing, unless for that cause, the judgment be 
void, which I have already said, can be inquired of at 
law. 

The question as to the conclusiveness of the judgments hay- 
ing been disposed of, and this being the ground assumed 
why equity shall entertain jurisdiction, I might close this 
opinion; but supposing such a course to be desirable to the 
parties, I proceed to consider other points presented, and 
which may arise in the further progress of the cause. 

Though there can be but little difficulty in determining 
what is a dissolution of a partnership inter partes, the 
older authorities made it somewhat a perplexed question, 
as it respects third persons. The perplexity is, however, 
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removed by more recent adjudications, and the question JANUARY 1830. 


may now be considered as settled. In Lansing v. Gaine,et 
al.¢ Martin v. Walton,® and Mowatt v. Howland, ¢ 


~~ 


Lucas 
i 


it is held that notice in the public papers is conclusive Bk. cfDarien. 


upon all persons who have had no previous dealings with 


the partnership. But as it respects those who have had a2 John. R. 


dealings with the concern, during the existence of the 
partnership, actual notice must be given to them, or facts 
ofan equivalent import must be proved by the outgoing 
partners, to exempt them from liability on engagements 
entered into by any of the partners after dissolution. 
There are several circumstances which would be equiva- 
lent to an actual notice from the concern; as the reading 
froma public paper an advertisement, by which the world 
were advised of a dissolution; yet the general notoriety of 
the fact of dissolution is not sufficient where no actual no- 
tice has been given, and no advertisement published. ¢ 
The Court of King’s Bench, in Wright et al. v. Pul- 
ham, ¢ have recently decided that notice in the Gazette 
is notice to all the world of the dissolution of a partnership. 
The notices which I have seen of this case, mention it as 
being so unsatisfactorily reported, as to make it of little 
authoritative value. The opinion of the Court is sustained 
by no argument, and explained by no statement of facts; so 
that it is impossible to say whether or not the action was 
instituted by one having no dealing with the partnership 
during its existence. That Court could not cesign to 


overrule the whole current of its,former adjudications; if 


it had, it would doubtless have reviewed them, and en- 
deavored to shew that they were not founded on correct 
principles. Iam constrained to believe, that could the 
facts of that case be known, it would be found to be a suit 
prosecuted by one having no transactions with the part- 
nership anterior to its dissolution, and that the decisien 
should be considered as settling the effect of a newspaper 
notice as to such persons, which before wes not well as- 
certained by the decisions of that Court. What 1 have 
said may suffice to shew what circumstances are essential 
to make a dissolution effectual against all persons. I 
now proceed to inquire whether the statements con- 
tained in the appellants bill can be considered as having 
an equivalent effect. 

A change of pursuits cannot be held as tantamount to a 
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notice to all mankind, that the appellant had withdrawn - 


from the firm, and revoked the authority of his partner 
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to pledge his responsibility for engagements in their joint 
names. It is not unusual for capitalist ts to adventure 
their funds in commercial undertakings where they them- 
selves lend no personal agency to promote their success. 
And it is frequent among mercantile gentlemen to lend 
their names to their friends (when they have no bene- 
ficial interest) that the friend may obtain a more extensive 
credit, and he whose name is thus lent, is bound to com- 
ply with the engagements of his friend, made in their 


joint names, with respect to those who have no notice of 


his want of interest. 

Nor can a change of residence be held to furnish satis- 
factory proof of the dissolution ofa partnership. It may 
be thought promotive of the interest of their concern, that 
the partners should live in different places, and it is by 
no means unfrequent for them to be concerned in merean- 
tile houses in different countries at the sametime. ‘To 
hold these circumstances, (equivocal at best,) on which 
the appellant seems to rely as evidencing a dissolution, 
to have that effect, would be to disregard the rules of law 
upon this subject, and it would be difficult, if not impossi- 
ble to say upon what principles such a decision was sus- 
tained. 

It is insisted by the counsel for the appellant, that 
though there may have been no sufficient notice of a dis- 
solution as to persons 77 fier? when itis said to have taken 
place, yet, that notice in a public paper was not necessary 
to prevent a recovery by the bank of Darien; because it 
had no legal existence ‘at that time. I cannot compre- 
hend the force of this argument, and the most mature de- 
liberation convinces me that it is not sustainable. With 
equal justice might it. be said that notice of dissolution 
was not necessary with respect to those who migrated to 
Geor'1 subsequent thereto, or to infants who after that 
even aad attained the age of legal discretion; this, Tap- 
prehead would not be contended for. The principle of 
the rule which requires notice, actual or constructive, be- 
ing general in its application, the rule itself must operate 
co-extensively. The appeilant does not allege a notice to 
the bank of Darien, of the dissolution of the firm of J. & 
W. Lucas, and the circumstances examined are sit in 
my judgment, any notice of that fact. 

‘Upon the hypothesis that as it respects that corporation, 
the partnership i is still continuing. J will now consider 
whether a p rtner has any authority as suck, to acknowl- 
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edge service of process in the name of the partnership; or JANUARY 1930, 


whether he has the right to delegate that power to an at- ‘ 


. ~* fa hl . _ 
torney appointed by him. The course pursued in Eng- 
land, where service could not be effected on all the part- 
ners; by reason of the non-residence of any of them, was to 
outlaw those who were not served, or distrain the joint 
effects in that country. The partner who was served, 
might, however, if he thought proper, enter an appearance 
for those who were not served, and his act would be bind- 
ingupon them. ¢@ In Zaylor v. Coryell §& Co.» recently 
determined inthe Supreme Court of Pennsylvania, Judge 
Duncan, in delivering the opinion of the Court, says ¢*it was 
formerly considered in our Courts by very eminent Judges, 
that one partner could not enter an appearance for another 
toanaction.¢ Butthis isnot the law at the present day, 
and it would be most inconvenient if it were.’? The 
learned Judge says again, “it is now held that in an action 
against several partners, one may enter an appearance 
for the others; which may in its consequences lead toa 


judgment against all; 4 and it is certainly most reasonable, 


convenient and consistent with the general authority of 
partners.’*  Lunderstand the authority of one partner to 
appear for his co-partner, to be well ascertained by judicial 
decision; though it must be contended that there is some 
opposing authority; and it seems to me, that the principle 
which Sustains this rule, applies with equal ferce to the 
acceptance of service of process. ‘The entry of an appear- 
ance where there has been no service, is an act more 
binding in its character, and in fact includes the service of 
process. [very decision, therefore, which maintains the 
authority in the one case is conclusive as to its existence 
in the other. Ifservice is aecepted, judgment may still 
go by default, and the defendant may avail himself of le- 
gal exceptions which would be aided by an appearance. 
Hence I have no difficulty in attaining the conclusion that 
one partner may acknowledge service of process for the 
firm. 

The right of one partner to appoint an agent to conduct 
the busiaess of the concern, results unquestionably from 
the genuine authority of partners.  Téllier v. White- 
head. € And the acts of such agent within the seope of 
the power given, will be as obligatory on the firm as if 
done by him who gave the authority. It follows from 
this proposition, that the acknowledgment of service of 
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under an authority from John Lucas, is effectual. 

Asan exception to the general authority of partners, 
itis a correct proposition that even in the course of 
their commercial dealings, one partner cannot pledge 
the responsibility of the firm to a compliance with en- 
gageinents entered into in the partnership name by writ- 
ing under seal. This exception is founded upon techni- 
cal reasons, and on the general policy ofthe law. Such 
power, it is said, would have a most mischievious tenden- 
cy, as it would enable a partner to give toa favourite cred- 
itor, asecurity on the real estate of his co-partner, and for 
the additional reason that the consideration of specialties 
is not open to. inquiry ina Court of law. The latter 
reason does not obtain in this country to the full extent. 
In actions founded on bonds, it is competent for the de- 
fendant to impeach their consideration by special plea. @ 
Ifthe question can here be considered res integra, and a 
fit case was presented, I should be inclined to modify the 
exception, that it might canform to the reasoning on which 
it is founded. 

The question presents itself: does the power of attorney 
made by John Lucas under his seal in the name of J. 
& W.-Lucas to Tomlinson Fort, to make or indorse 
notes in their names, come within the principle of 
this exception. I frankly acknowledge that on this point 
I have had more difficulty in attaining a satisfactory con- 
elusion than on any other feature in the cause. The first 
inclination of my mind was, that the objection did not 
avoid the notes made under the power, as ta the appellant; 
and that inclination has not been removed by more ma- 
ture reflection. ‘Though the power be void as to the ap- 
pellant, it does not necessarily follow that every thing 
done under its authority is also void, ifit be valid against 
John Lucas who sealed it. Sucha conclusion would sup- 
pose that a partner in giving an authority to do any actin 
the partuership name, must employ the name of his co- 
partner. ‘This is not the law. Itiscompetent for him to 
give au authority to transact business for the firm without 
using the firm name. If then the power of attorney to 
Fort be avoided as it respects iis execution by the appel- 
lant, itis still obligatery upon John Lucas, and must be 
considered asan autnority from him to make and indorse 
notes in the name of J. & W. Lueas. The use of a seal 
does not forestati ine appellant in aay legal defence to the 
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ucas, notes, or in any degree enhance their dignity as securities JANUARY 1530. 
for money; they cannot be any thing else than promis- aa 

meee, sory notes, and open to any available exception that may ve 
e of be urged against that species of security. Bk. of Darien. 
edge The proposition that a partner cannot bind his copart- 

_ ner by seal, cannot be carried to every supposable case in ’ 
vrit~ which a seal is used. In Salmon v. Davis,@ it is held aaa 
hni- that a partner may, by writing under seal, release adebt =~ 
such due tothe partnership. The principle of that decision is, 
den- that the discharge would be equally valid without the 
red- use ofa seal. In Buchanan v. Curry, ® it isto the same 419John. 137. 
| for effect. And as the power under seal does not give a 
lties right to do an act of a character more obligatory than it 
itter would, if divested of that solemnity, the cases just re- 7 
ent. ferred to, are in point in principle. ¢ settee 
 de- It is argued by the appellant that as John Lucas, whos 
ot was a director of the branch bank at Milledgeville, was 
id a advised of the dissolution of the partnership of J. & W. 
the Lucas, the bank itself had constructive notice of that fact. 

uch fam unprepared to accord to this argument any weight. 

[t is unreasonable to suppose that he made any disclosure 

ney to the directory which would have rendered his appliica- 

tJ. jions for discounts unavailing. Besides, to give the argu- 

arse ment any degree of plausibility, we must suppose that as 

of | a director, he passed upon his own applications; natural 

dint justice, sustained by that delicacy common to the human 

‘on- family, forbids such an idea. With regard to his solicita- 

irst tions for loans, his attitude in relation to the bank was 

not changed, he wasa_ borrower and nota lender, and as 

int; he was passive, it was unreasonable that the directors 

ma- who gave him accommodation should be afleeted bv a 

ap- constructive notice of any fact which he individually pos- 

ing sessed. 

nst Ifan agent acquire a knowledge ofa fact while not in 

up- the discharge of his.duties as such, but when engaged in 

tin other business, his principal cannot be presumed to have 

co- that knowledge; ¢ and were it otherwise, the doctrine - rey 
1 to would be mischievous, forthen it would be most dan- 2 Atk. 242. 
out gerous toemploy counsel of the most practice and greatest 

to eminence. Let this exception be applied. Did John 

el- Lucas learn the dissolution of the partnership of J. & W. 

be Lucas asa director of the branch bank? If their connec- 

rse tion was really dissolved, he became apprized of it in his 

eal individual capacity; consequeatty his principal did not. 

he | become affected by notice to him. 

il 
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Again: so far as I have been able to gather from author- 
ity the reason of presumptive notice, 1 am of opinion that 
it is never implied where he who had actual notice, had 
no right to act in regard to the subject to which it re- 
lates.* Ifin this ideal be correct, it follows that a no- 
tice of the dissolution of the firs: toany number of the 
directors, .less than a majority of those acting, would not 
affect the bank; because a minority could not controul its 
operations. This argument doesnot conflict with the 
rule that a notice to one partner is a notice to the part- 
nership, for the reason that each of the partners may 
conduct the partnership business without the positive cun- 
sent of the others, but the reason of the rule in that case 
does not apply to a corporation aggregate, as is obvious 
from the dissimilarity of the relatiorship of the individual 
corporators. 

As another ground for the interposition of equity, the 
appellant insists upon the payments made by William D. 
Lucas, and his release from further liability on the notes 
to which he is a party. It does not appear from the bill 
whether the payments were made before or after the re- 
covery of the judgments by the Bank against J. & W. 
Lucas; and if previous, whether the appellant has not 
been allowed credit therefor. If they were made since, he 
may plead them, and be allowed all benefit at law. If he 
cannot shew the fact of payments, and the amount paid, by 
legal testimony, he can compel a ¢liscovery from the bank, 
in aid of the trial at law. In respect to the release, this 
cannot prejudice the appellant’s rights. Though William 
D. Lucas appears to be the maker of some of the notes, 
and an indorser on others prior to the appellant, yet the 
appellant alleges that the proceeds were received by John 
Lucas. Thus it appears that the name of William D. Lucas 
was lent to J. & W. Lucas, to enable them to draw money 
from the Bank; and he could not be liable to them as the 
maker or prior indorser of some of the notes, because there 
would be wanting a consideration to support a promise. 
The release, therefore, of W. D. Lucas, does not entitle 
the appellant to a hearing in equity. 

What I have said in regard to the payments by W. D. 
Lucas, is applicable to the payments by A. R. S. Hunter. 

The judgments cannot be avoided in equity as to the ap- 
pellant because they were taken against J. & W. Lucas, 
afier the death of John Lucas. The objection, if it be 
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available, is too technical for equity to notice; but should JANUARY 1830. 
any 20m : ww 


be, pursued in the Court that rendered the judgments. 

With respect to the arrangement between the branch 
bank and J. Lucas, for an extension of the time of pay- 
ment of the netes described in the appellant’s bill, and the 
giving of a new note for the aggregate amount, that cir- 
cumstance cannot in my judgment warrant the interference 
of equity. | If the Court in Georgia had jurisdiction of the 
person of the appellant, the judgments are valid, and I 
have already shewn that in my opinion it was competent 
for his co-partner to give it, though he may not have had 
actual notice of the pendency of the suits, yet he must 
nevertheless be bound by the judgments as having a con- 
structive notice through the agent of J. & W. Lucas, 
or his partner John Lucas, who pro re nata was his 
agent; and could it have availed the appellant, he should 
have shewn on the trial in Georgia, that a new note was 
given. Besides it would not be compatible with the 
principles of equity to give the appellant a hearing for 
this cause, unless he first pays, or shews a readiness to pay 
the consolidated note. If it be outstanding, he can prima 
facie sustain no injury. The Court will presume the 
common law to prevail in Georgia, and consequently, 
that the*bank cannot make any transfer which will preju- 
dice the legal rights of the appellant. But if the appellant 
deemed it necessary for his indemnity, he could obtain a 
decree to have the note delivered up to be cancelled, and 
perhaps under some circumstances equity might injoin a 
judgment until this was done, but that Court would never 
arrest a trial at law for this cause. If the judgments are 
void, the appellant cannot be heard in equity as already 
shewn, because the defence is properly at law. 

Having examined the material points presented by the 
bill, I proceed to consider several propositions which were 
laid down in argument. 

It is insisted by the counsel for the appellant, that as the 
appellee has submitted to answer the appellant’s bill, the 
answer should fully respond to its allegations. This is 
doubtless a good general rule, but subject to many excep- 
tions; thus if a bill was exhibited alleging an equitable 
title in the complainant, and praying a discovery of profits, 
if in his answer the defendant was to deny the title, he 
need not answer as to the profits, or if to a bill charging 
a partnership and asking a discovery of accounts, the de- 
fendant was to deny the partnership, he need not disclose 


Lucas 


v 
Bk. of Darien. 











324 


CASES DETERMINED IN THE 


JANUARY 1830. the state of accounts; were it otherwise, the wealth and 


Lucas 


v. 
Bk. of Darien. 





a 1 John. Ch. 
R. 65. 4 Jokn. 
Ch. R. 205, & 
the English 
decisions 
there review- 
ed by the 
Chancellor. 


b1P. Wms. 
593. 2 John. 
Ch. Rep. 245. 


dealing of every commercial house in the country could,be 
ascertained. So [ understand if a bill wants equity, an ex- 
ception to the answer for insufficieney, would not be 
allowed to any answer that the defendant might make. In 
determining upon the sufficiency of an answer, the Court 
must be guided by the equity of the bill, andynot by its 
formal allegations. Why to such a bill require a full an- 
swer? Such a requisition would be ineffectual, and one 
from which no benefit could result to the con:plainant, as 
the Court could not render a decree in his favor. ‘This 
rule has been so fully considered in New York, that without 
remarking further upon it, I refer to the cases cited to 
sustain the view which I have taken. 4 

With respect to the plea of ‘former recovery,”’ pleaded 
to the actions brought on the notes in Montgomery, it 
cannot have any influence upon the defence now attempted 
to be made to the actions upon the judgments. That plea 
only tendered an issue upon the fact of the recovery, and 
not its legality; the apparent regularity of the judg- 
ments, and nothing more. The replication to that plea 
was nul diel record, which limited the inquiry of the Court 
to the disclosures made by the record. If a plea in one 
cause be evidence in another between the same parties as 
an admission of a fact, a question which need not here be 
determined, it can only be taken as proof of the extent of its 
allegations, or of the legitimate e inferences therefrom. It 
docs not necessarily follow, that because judgments were 
recovered by the bank of Darien, against the appellant, 
that therefore, the appellant was amenable to the juris- 
diction of the Court that rendered the judgments. On the 
issue of nul lied record, nothing need or can be inferred, 
but what the record discloses. 

It is insisted by the counsel for the appellee, that the de- 
eree of the Court below should be affirmed, because the 
bank is not made a party to the suit. The bill recites the 
pendency of the suit at Jaw in favor of the bank of Darien 
against the appellant, and prays that the bank may be in- 
joined from its further prosecution, and that a subpona ad 
respondendum may issue to the branch. Itis arule well 
ascertained, that none ‘are defendants, but they against 
whom process is prayed.4 This is certainly a convenient 
rule, and it seems to me the only safe one by which, i 
many cases, ii can be determined who are defendants. 
The “act te regulate proceedii.gs in chancery suits,’’ passed 
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the question. ‘The first section of that act requires the 
clerk to issue a subpcena, with a copy of the bill, to the 
defendant, without furnishing any data by which we can 
know who is the defendant, leaving that to be determined 
as before. ' 

It isa general rule that all persons interested, should be 
made parties to a suit in chancery. This is, however, said 
to be a rule adopted for convenieice, and may be dispens- 
ed with when extremely difficult or inconvenient to be 
adhered to. The principle upon which it is founded, is 
the solicitude of that tribunal to prevent litigation; by 
making its decrees operate efficiently upon all whose in- 
ierests are involved, which can only be done by bringing 
them directly before the Court, that they may have an 
opportunity of defending their rights. The difficulty or 
inconvenience of making one a party, must be suggested 
by the bill, that it may be inquired into. In this case 
we are not informed why the bank of Darien was not 
made a defendant. “According to the English practice, 
a loeality beyond the jurisdiction of the Court would, 
in some instances, be a suiticient reason for not making 
a person in interest a-party to the bill. But in this 
ease the appellant cannot elaim the benefit of this ex- 
ception. Where is the greater difficulty in eliciting 
from the bank an answer to his bill, than from one of its 
branches? Both are located within the limits of another 
sovereignty, so that process of subpoena could not be exe- 
cuted on their officers. ‘The same course must have been 
taken to have obtained the answer of either, and conse- 
quently, the argument of difliculty or inconvenience has no 
just foundation. . 

Without further considering exceptions to the general 
rule, I am of opinion that the rule itself may be so parti- 
eularized as to become universal in its application. By re- 
q'tiring all persons interested in the matter involved in the 
issue, and necessarily to be affected by the decree, to be 
brought before the Court, the rights of ail parties could be 
adjusted, and a complete definitive decree made upon the 
matters in question. Let us inquire whether the rule as 
thus particularized, embraces the case we are considering. 
The bank of Darien is the plaintiff at law, and the bill of 
the appellant is exhibited with the view of defending him- 
self against ifs actions: the bank then is an essential party, 
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In fact, no efficient 
decree can be rendered without affecting its rights. If the 
Court were to proceed to decree in favor of the appellant 
upon the case presented, the decree could be no evidence 
against the bank, for the palpable reason that it has had no 
opportunity of being heard. 

In my judgment, the branch bank could in no event, be 
made a defendant as such, though no discovery could be 
had from the parent institution, unless it was incorporated; 
it does not appear from the bill that it wasa corporation, 
but it would rather seem that it was an office of discount 
and deposite, established by the bank under the authority 
of its charter, for the purpose of extending and facilitating 
its operations. This supposition is strengthened from the 
circumstance, that the notes of J. & W. Lucas were sued 
on in the name of the bank, and before the officers-of the 
branch could have been made parties, the appellant 
should have shewn that it was necessary, in order to an 
adjustment of his rights. No necessity appears from the 
record, it may therefore be fairly presumed that the bank 
itself was the only essential party, and that the books and 
papers of its branch were subject to its examination and 
control. 

Although an essential party were not before the Court, 
if the equity of the case was with the appellant, a dismissal 
of the bill generally, would not be the proper decree. 
The Court should decree that the bill stand over for 
parties, or have dismissed it without prejudice. ¢ 

Many points were raised in argument, on which the 
ulterior progress of the cause at law cannot require an ex- 
pression of opinion. Others are dependant upon those 
considered, and fully answered by the view taken of them. 
I have expressed an opinion upon some topics which ] 
might have forborne to notice, but as they were discussed, 
and are presented by the record, I deemed it proper to ex- 
amine them with a view to settle the rules of practice upon 
the points they embrace; I -have been more elaborate 
than I could have wished, but as the case is in many res- 
pects resintegra in this Court, itis proper that argument 
and illustration should be employed that it may appear by 
what reasoning my opinion is sustained, and that a test 
may, to some extent, be afforded for the ascertainment of 
iis legal correctness. Jt remains only to declare that in 
my opinion, the decree of the Court below should be 
aflirmed with costs. 
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ient By JUDGE PERRY. The decree of dismissal is JANUARY 1830. 
‘the assigned for error, and this brings the whole equity of 

ant the bill to the consideration of the Court; and from the '*** 
“nee best examination that I have been enabled to give it, I can- Bk. ofDarien. 
1 no not perceive any sufficient ground for retaining the bill. 


This bill seeks to transfer the jurisdiction of the suit at 


be | law to this Court, and to have the case finally decided 
tbe | here, and the suit at law perpetually injoined. The first 
ted; | question which arises is, whether the bill shews a right 
ion. or title to relief in this Court. Iam clearly of opinion it 


punt | does not, and that the complainant cannot be relieved upon 


rity the facts stated in it; because the facts, if true, might be 
ting used at law. The complainant seeks to be relieved from 
the the effect of the judgments obtained against him in the 
sued State of Georgia, and which are sought to be enforced in 
* the this State, upon the ground that he had no notice of the 
lant ‘pendency of said suits in Georgia; or in other words, that 
oan | the Court rendering the judgments had no jurisdiction of 
the his person. Ifajudgment ofa sister State can be resisted 
yank upon the ground that the Court which rendered the judg- 
oma 1 ment had no jurisdiction over the person of the defendant, 
and it follows as an irresistible conclusion, that a Court of law 
| is the proper tribunal to afford the relief sought in the com- 
urt, | plainant’s bill. ‘The case in 4 Cowen’s Reports 292, is 
issal | full upon this point. Ti is there decided by the Supreme 
ree. | Court of the Siaie of New York, on a review of all the 
for cases in which the eonclusiveness of judgments of sister 
States was considered, that in an action upon a State judg- 
the | ment, it is competent for the defendant to show by a 

ex. | special plea, that the Court in which the judgment was | 
hose | rendered, had no jurisdiction either of the subject matter, 
em. | or over the person of the defcndant; that to give any binding 
hi | effect to a judgment, it is essential that the Court should 
sed, have jurisdiction over the person and of the subject matter; 
ex- | and that the want of jurisdiction is a matter that may always 
pon be setup against a judgment when sought to be enforced, 
rate °~ or when any benefit is claimed under it; that the want of 
ses. jurisdiction makes it utterly void and unavailable for any 
nent purpose; and that the party was not precluded from shew- 
+ by ing that the judgment was fraudulently obtained, or that 
test the Court had no jurisdiction over his person; that the 
it of Constitution and laws of the United States, declaring that 
* in full faith and credit shall be given to the public acts, re- 


1 be ) Cords, and judicial proceedings of the several States, by 
each State, only contemplated such as were within the 
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fore, whenever a record of a judgment of any Court of 
any State is produced as conclusive evidence, the jurisdie- 
tion of the Court renderi: git, is open to inquiry, and if it 
should appear that the Court had no jurisdiction of the 
cause, no faith or credit whatever wii! be given to the judg- 
ment. In like manner. that if a Court of any State should 
render judgment against a man not within the State, nor 
bound byits laws, nor amenable to the jurisdiction of its 
Courts, if the judgment should be produce d in any other 
State, against the defendant, the jurisdiction of the Court 
might be inquired into; and if a wan tof jurisdiction ap- 
peared, no credit would be given to the judgment. 

The whole matter of the bili, as I conceive, being pre- 
dicated upon the ground that the judgments were conclu- 
sive and irresistible in a Court of law. Having shewn, asI 
bélieve, that a Court of law would resist the conclusiveness 
of the judgments, and all the other matters charged in the 
bill being purely of law cognizance; the complainant’ s bill 
was therefore, properly dismissed. 


By JUDGE LIPSCOMB, C. J. In addition to the 
very able opinions that have been delivered, I wil! subjoin 
afew suggestions, fhat to my mind are equally conclusive 
in favor of the decree. It is a rule that universally ob- 
tains, that he who seeks equity, must first do justice. If 
the complainant has, by his negligence, or by design, par- 
ticipated in practising a fraud, he should remain where 
the rigid rule of law had left him. ‘There is much in the 
record before us, to induce the belief, that if the copart- 
nership of J. & W. Lucas has ever in fact heen dissolved, 
that it was a secret dissolution, intended to be used by the 
partners as their interest might prompt, whilst the com- 
munity should be deluded by the impression that the 
firm still continued its mercantile operations. When we 
are required to believe, that a firm that had been extensive- 
ly engaged in business, composed of men capable of wield- 
ing such weighty concerns, had secretly dissolved in 
good faith, our creduiity is taxed to the utmost stretch. 
There can be no doubt, whatever may have been the in- 
tentions of the parties, that this secret dissolution can- 
not discharge the pzriners from any liability incurred by 
their firm. Thecomplainant seeks to be relieved from 
the payment of debts contracted in the name of the firm 
subsequent to this alleged dissclution. His negligence, 
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io use the mildest term, has subjected him to those lia- sAnvany 1830, 
bilities, both in morality and in law. If judgments have 
been recovered against him on those liabilities, however : 
irregularly they may have been obtained, a Court of Chan- Bk. of Dariett 
cery would be acting out of its proper sphere, were it to 

open those judgments to letin anaked legal defence. The 

decree of the Chancellor dismissing complainant’s bill 

with costs, is therefore affirmed. 


Lucas. 


Decree affirmed. 


Judges Crensuaw and Wuire, not sitting. 





Martin v. Townsenp. 


The statute of 1818, authorising discontinuances as to joint defendants 
who are returned not found, in certain cases, extends to actions against 
joint indorsers. 


W. Townsenp instituted, in Franklin Circuit Court, 
in 1827, an action of assumpsit against W. B. Martin and 
P. Martin, to recover of them as joint indorsers on a note 
for $ 560, under seal, made by one Ladd, in 1822. The 
indorsement was in these words: ‘‘we assign the within 
note to W. Townsend, for value received, June 2, 1823.— 
W. B Martin, P. Martin.”” The writ was executed on 
.P. Martin, and as to W. B. Martin, was returned, “not 
found.”’? At the return term, the plaintiff declared against 
P. Martin alone, and discontinued the suit as to W. B. 
Martin. The defendant, P. Martin, demurred; by the 
Court the demurrer was overruled, and on a writ of 
inquiry, the damages were assessed, for which the plain- 
tiff had judgment. 

Martin assigned for error, that judgment was rendered 
against him after a discontinuance of the action; he insist- 4 Laws of Al- 
ed that adiscontinuance as to one was a discontinuance S2#m% 44 
as to both, asthe statute embraced only bills, bonds, 43 Bacon, 
notes, &c. but did not extend to indorsements, which are 330, Wilson’s 
conditional liabilities only, and of a different nature; jared A 
that the words of a statute should be construed according Strange, 258- 
to their ees genuine signification and import; ? that i lea 
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JANUARY 1830. in this case the Maxim inelusio unius est exclusio alter- 
(~~ ius’’ applies; and that a new remedy should not be ex- 


Martin 
Vv. 


Townsend. 





— 


a2 Burrows, 
674. Minor’s 
Alab. R,295- 
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tended beyond what is expressed. 


Iforxins, for the defendant, contended that every in- 
dorsement is a new bill of exchange, and that indorse- 
ments were within the equity of the statute, and within 
its reason and objects, and the evil intended to be rem- 
edied. ¢ 


By JUDGE CRENSHAW. The error insisted on, is, 
that the discontinuance as to one defendant operated asa 
discontinuance of the entire action, and that the demurrer 
should have been susiained. At the common law it would 
be error to discontinue as to one defendant, in an action 
brought on a joint contract against the parties bound by 
the contract. But the common law is materially altered 
in this respect by the act of 1818. By that act it is in 
substance declared, that every joint bond, covenant, bill, 
promissory note or judgment of a court of record, shall be 
deemed in law to be joint and several, and that whén a 
writ shall issue against two or more of such joint parties, 
it shall be lawful to discontinue such action against any of 
the parties on whom the writ has not been served, and 
proceed to judgment against the others. 

The contract declared on, is a promissory note under 
seal, and technically spe aking, is a bill single, and though 
the liability of the parties arises from their iador sement, 
yet they are clearly joint promissors, and conditionally 
liab!e to pay the debt according to the legal effect of the 
bii!, and will be considered as parties thereto within the 
meaning ofthe statute. But a much stronger ground on 
which io sustain the judgment of the Circuit Court is, that 
by viriue of the act of 1812, every indorsement of a 
pre issory note or bill single, creates a bill of exchange, 
as »eiween the indorser and the indorsee, and that the 
last inco:scrs by their indorsement drew a_ bill of ex- 
change in favor of ‘Townsend, on the makers of the in- 
strume ni, and tie prior indorser, and in contemplation of 
law, the writ was sued out against them as the joint draw- 
ers ofa bill of exchange, and that consequently the case 
comes within the provisions of the act of 1818. 

For these reasons, a majority of the Court are of opinion 
the judgment should be affirmed. 


Judge Wuirs, dissenting. 
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Witey & Gaye vy. Ware & Lesier, Admrs. 


Yhree commissioners were appointed by the County rn to sell land be- 
longing to an estate; two only acted, aud sold the land to W. who gave 
his note, payable to the administrators. ‘The administraters failed to give 
bond as required by the statute for the proper application of the purchase 
money, the commissioners made no return of the sale, and no decree of 
the Court was rendered ordering titles to be made to W. nor for the de- 
livery of the note to the administrators, and several years had elapsed. 
it was held— 

. That the purchaser could defend at law, although put in possession 
under the purchase, anduaot evicted. 

2. ‘That such defence was good under the general issue. 


Tue recor.! in this cause shews, that in October, 1826, 
in Dallas Cireuit Court, White & Lesley as administrators 
of KE. Lane, commenced suit in assumpsit, to recover of 
T. IH. Wiley, L. M. Wiley and T. W. Baxter, composing 
the firm of T. H. Wiley, & Co. and against M. Gayle, 
on anote for $ 910, made by them the sth of October, 
18241, payable twelve months after date, to the plaintiffs, 
as administrators of Lane’s estate. ‘The defendants plead- 
ed: Ist. The general issue; 2d. That the note was given 
fora lot of land sold by White & Lesley, as administrators, 
to T. H. Wilev, and that the administrators before the 
sale, did not comply with the requisitions ef the statute in 
such eases made. 3d. Phat the lot was sold under an or- 
der of the County Court, and that the administrators gave 
no bond with stcpirity for the faithful application of the 
money arising from the sale. 4th. That the administra- 
tors petitioned for and obtained an order from the County 
Court for the sale of the lot, that itawas sold, but that they 
did not give bond and see urity ior the proper application 
ofthe money, &c. and Sthly. That the iot was sold by 
the administrators, and no commissioners were ever ap- 
pointed by the County Court to sell the lot. To these 
several picas the plaintifis demurred, and the demurrer 
Was sustained. 

On the trial at October term, 1827, under the general 
issue, the defendants proved, that the note sued on was 
given for land belonging to Lane in his lifetime; that the 
plaintiffs were his administrators, appointed in Dallas 
county; that the land was sold by commissioners as a part 
of Lene’ s real estate, under an order of the County Court. 
The defendants offered to prove further, that the plaintiffs 
never gave bond, either under the 30th section of the act 
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of 1803, nor the 5th section of the act of 1822, nor under 
any other act authorizing such sales. That three com- 
missioners, under the act of 1822, were appointed by the 
County Court to sell the lands belonging to said estate, 
only two of whom acted; that no report was made by the 
commissioners, nor either, to the County Court; that no 
decree was ever made by the County Court, directing a 
conveyance to be made of the land by the commissioners 
to the defendants, nor any order directing the note to be 
given up to the administrators; and that no such bonds, or- 
ders or decree are of record in the County Court. To 
this evidence the plaintiffs objected, on the ground, that 
Wiley, the purchaser had been put in possession under 
the sale, and that he was still in the uninterrupted pos- 
session of the premises, and by the Court the objection 
was sustained, and the evidence rejected. A verdict was 
found for the plaintiffs for $ 1058 66 on the note. 

The defendants in the Court below, who are the appel- 
Jants in this Court, assign for error, Ist, that the demur- 
rers to their special pleas should have been overruled, 
and 2d, that the evidence they offered, should have been 
admitted. 


Gorpon, for the plaintiffs in error, argued that the pro- 
ceedings under which the land had been sold, were void, 
that the requisitions of the statutes had not been com- 
plied with, and that the title of the heirs was not divested, 
that Wiley had acquired no title either at law or in equity 
to the lot;@ that all the commissioners should have joined 
to effect the sale; it being an authority specially delegated, 
which must be strictly pursued and executed by the iden- 
tical persons intrusted with it, and by all of them, and 
none other or less number, ® He further argued, that in 
this case the defence was proper and available at law; and 
that a purchaser was not bound to reeeive doubtful or bad 
titles of the vendor; that the vendors being unable to.con- 
vey, the purchaser might rescind the contract, and avoid 
the note; else he would be purchasing a law suit, which 
he should not be reqired to do. ¢ 


THORINGTON, contra, contended that Wiley, the pur- 


; chaser, being in the uninterrupted possession of the land, 


could not resist the payment of the price; that here the 
possession was valuable, and that the failure of considera- 
tion must be total in all cases where real estate is the sub- 
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ject ofthe contract, before a defence at law can be made; JANUARY 1830. 


that the sale by the two commissioners was sufficient, but 
that had it not been, the objection came too late from the 
purchaser; that payment is a condition precedent to the 
vendee’s right to a complete title, and that the vendor has 
the right to perfect the title, if defective, at any time be- 
fore the actual eviction of the vendee, so as to maintain 
his contract, even were it shewn the title was defective; 
and that in all cases, before the contract can be set aside, 
the vendor must be placed in statu quo. 4 


Hitcucock, argued in reply. He insisted the sale by 
the commissioners was a nullity; that where several agents, 
executors or others, are authorised to do an act, all must 
join, else their act is void; that the doctrine advanced on 
the other side did not apply to eases where the sale was 
made by an administrator; and that such a sale contained 
no warranty of title. ¢ 


By JUDGE CRENSHAW. In relation to the several 
special pleas, the Court are unanimous in the opinion that 
they were insufficiently pleaded, and that as far as they 
contain available matter, it might have been given in evi- 
dence under the general issue. There was consequently, 
ho error in sustaining the demurrer. 

The rejection of the evidence offered, is assigned for 
error. In the consideration of the case, it becomes ma- 
terial to inquire under what law or act of the legislature, 
the proceedings in the County Court ‘directing a sale of 
the lands were instituted. 

The act of 1803, contemplates the sale of lands by an 
administrator in propia persona, and authorizes him to 
make a conveyance to the purchaser in cases where the 
personal estate is insufficient for the payment of debts. 
The act of 1818 provides, that the County Court may ors 
der a sale of the land when it shall appear to be more 
beneficial to the estate than to sell slaves. Neither of 
these acts requires the County Court to appoint commis- 
sioners to sell the lands. The act of 1822 enacts, that the 
executor or administrator, where the personal estate is in- 
sufficient for the payment of debts, or when it becomes 
necessary for the purpose of equa! distribution among the 
heirs or devisees, may petition the County Court for the 
sale of the real estate, and that in its order or decree, the 
Court shall appoint commissioners, with directions to sell 
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the estate, and to report to said Court within the time 
limited, in the order or decree; and that on the report of 
the commissioners, the Court shall render a final decree, 
directing them to convey the estate to the purchasers. 
This being the last act on the subjeet, and giving ample 
authority to the County Court to order a sale of the real 
estate of testators, and intestates, whenever it becomes ne- 
cessary, either for the payment of debts, or for the pur- 
pose of equal distribution, and these also being cases of 
frequent and ordinary occurrence, it is fair to presume, 
that the proceedings in the County Court were had under 
the act ef 1822. But the record itself furnishes satisfac- 
tory evidence, and shews clearly, that the proceedings 
were under the act of 1822. For it is stated in the bill of 
exceptions, that the defendants offered to prove commis- 
sioners were appointed to sell the lands; that they did not 
report to the Court, nor did the Court make any final de- 


cree directing them to convey to the purchaser. All of 


which are made necessary requisites by this act, but are 
required by no other act within my recollection. 

Being satisfied then, that the proceedings in the County 
Court were instituted under the act of 1822, without in- 
quiring whether former acts on the same subject are su- 
perseded by the provisions of this act, the next question 
arising is, was the evidence properly rejected? 

I lay it down as incontrovertible, that the County Court 
is a Court of special and limited jurisdiction; that its au- 
thority to order or decree the sale of the real estate of tes- 
taltors and intestates, is not derived from the common law, 
but is created by statute, and to render the sale vaiid, all 
material requisitions of the statute must be complied with. 
In the case at bar, were all the material requisitions of 
the statute complied with? One very materia! requistion 
of the statute, as has been already shewn, is, that the com- 
missioners shall make their report to the Court, on which 
the Court shall make its final decree, directing them to 
convey to the purchaser. In order to give etiect to the 
proceedings of the Court, and reality to Wiley’s title, this 
was esseatial, but which was not done, and the emis- 
sin is fatal. Wiléy’s title therefore, was wholly defective 
and void, unless the omission can yet be supplied so as to 
complete it. 

If the title can yet be made perfect, it must be either by 
the Court from which it is derived, or from the aid ofa 
Court of equity. I apprehend that the County Court, 




















oo 








SUPREME COURT OF ALABAMA, 


335 


irom which the title is derived, is incompetent to the task; sanvary isso. 


because years have elapsed beyond a reasonable period of * 


time since those proceedings were transacted in that 
Court, and it is now too late to call on the commissioners 
to make their report, or for the Court to make its final de- 
cree directing them to convey the land to the purchaser. 
The statute requires the commissioners to report to the 
Court within the time limited by the order of sale, and 
the Couri connot now compel the commissioners to make 
their report, who in all probability, are dead.. Nor can 
a Court of equity lend its aid, because the statute gave 
jurisdiction to the County Court, and that Court having 
first got possession of the subject of litigation, it was com- 
petent toa final decision, and to have caused sufficient 
titles tohave been made to Wiley. The title, therefore, is 
totally defective and void. 

Apart then, from the circumstance of Wiley’s being 
put in possession under the sale, there was an entire fail- 
ure of consideration; and if the consideration has totally 
failed, Wiley ought not to be compelled to pay the pur- 
chase money. 

Wiley purchased the land, and not the possession, which 
formed no part of the consideration, and it was not in- 
eumbent on him in order to resist the payment of the 
money, to offer to place the vendor in statu quo, or to be 
evicted by a title paramount, when the title was totally 
defective, and there wasan entire failure of consideration. 
Itseems that this principle applies in cases only where 
there is a partial failure of consideration, or where it is 
possibie for the vendor yet to make good the title, or when 
the vendor has covenanted for a good title with the ven- 
dee. But it can have no application where a bad title is 
derived through the medium of a Court of competent juris- 
diction, and without a possibility of making that title 
good. If he has enjoyed the benefit of possession, he may 
he evicted by the rightful owner, and will be accountable 
for the rents and profits. I am further of opinion, that 
the administrator had no right to sue on the note before 
he had given bond, with security to the Court for the 
faithful application of the money arising from the sale, 
unless there had been a decree requiring the commissioners 
to make a conveyance to Wiley, the purchaser, which 
would pre-suppose the bond had been given. 

For these reasons, the Court are unanimous in reversing 
the judgment and remanding the cause. 

Judge Taytor presided below, and did not sit. 


Wiley et al. 


Vv. 
White & Les- 
ley, Admrs. 
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Ayres v. Moore. 


Where the vendor remains in possession of personal property sold, it is 
not sufficient as against creditors, that the consideration be bona fide, and 
the bill ofsale recorded. It must appearthat the sale was not made to 
hinder or delay creditors; and this isto be determined by the jury from 
all the circumstances. 


Wirtram Moors, in 1827, instituted an action of tres- 
pass against Ayres, in Jefferson Circuit Court, for taking 
and conveying away a negro boy, named Tom, which he 
claimed as his property. Ayres pleaded not guilty, and 
also, in justification, that he had, as sheriff of Jefferson 
county, me on the slave, as the property of James B, 
Moore, by virtue of an execution against him. At the 
trial at March term, 1828, a verdict was found for the 
plaintiff for $210 damages. Ayres took a bill of excep- 
tions, and by writ of error, brought the cause to this 
Court. 

The bill of exceptions shews that the plaintiff below, 
W. Moore, relied on an absolute bill of sale of the slave, 
made to him by J. B. Moore, under seal, in March 1825, 
for the consideration of $225, which W. Moore under- 
took to pay for J. B. Moore, at Christmas, 1825, and 
which he duly paid. The bill of sale was recorded in 
July, 1825. The sale took place at the house of the 
vendor, when the slave was delivered by putting his 
hands into the hands of the purchaser, who afterwards 
went home, leaving him in the possession of the vendor. 
About six weeks afterwards, W. Moore took the boy 
home, and during six more weeks, he went backwards 
and forwards, from the house of W. Moore to that of 
James B. Moore, but remained mostly with James B. 
After this time, he was permanently retained by the pur- 
chaser. Ayres offered in evidence another mortgage, 
subsequently made by J. B. Moore, of the same negro, 
to one Brittain, who forcibly took possession of the boy 
and retained him twelve months, after which his debt be- 
ing satisfied by J. B. Moore, he surrendered him to the 
two Moores, and he again went into the possession of W. 
Moore. Ile further proved that an execution in favor of 
one Roberts, against J. .B. Moore, who was insolvent, came 
to his hands in November, 1826, and another one on the 





—_—_—_— —~ —— 








5. 
1g 
he 
id 
on 
B. 


he 
p- 


Lis 


e- 
he 


of 
1€ 
he 














SUPREME COURT OF ALABAMA. 337 


vied JANUARY 1830, 
ST Vw 





same judgment in September, 1827, on which last he le 
on the slave and sold him as J. B. Moore’s property. The 
counsel for Ayres requested the Court to instruct the jury, /.,.*: 
that “‘if they believed the possession did not accompany ° Moore. 
and follow the bill of sale from J. B. Moore, to the plain- 
tiff W. Moore, at the time of its execution, that then 
the said bill of sale was fraudulent in law, as against credit- 

. 5 f 
ors and subsequent purchasers.”” ‘This charge the Court L 
refused, but instructed them, ‘that if they believed the 
consideration of the bill of sale was bona fide, and that it 
was recorded within six months after its execution, it was 
good and valid inlaw; though the negro remained in the 
possession of the vendor, James B. Moore, previous to 
that time. ”” 


Ayres 





Barton and Peck, for the appellants. The instruc- 
tion given was erroneous; a bona fide consideration, 
means only a valuable consideration, and the transaction 
may be fraudulent as to creditors, notwithstanding a valu- 
able consideration be given, for it may have been entirely 
inadequate; or even if equal in value to the property, yet 
the sale itself may have been made in bad faith; that is, 
with intent to hinder or delay creditors; the price being 4?,John. R. 
more easily secreted from creditors than the property. 9 Cowen, 432. 
The intention of the parties should therefore have been 
left to the jury, that they might inquire if they were hon- 
est. Again, though a full price may have been given, yet 
the real inducement and moving cause for the sale may 
heve been enmity to the creditor, and the sale made for 
the express purpose of frustrating the creditor, and if so, 
by the statute, the saleis void. By the instruction given, 
immaterial how small or inadequate the consideration, 
yet if valuable, or in the language ol charge, bona fide, 
the purchaser must succeed, to the prejudice of honest 
creditors: or if equal to the value of the property, how- 
ever fraudulent or villainous the intentions of the parties, 
yet they stand protected. By the bill of exceptions it 
appears that no explanation was given why the property 69 Coe, at 
wis suffered to remain in the possession of the vendor. ° Bos & Pul. 
This matter unexplained, renders the whole transaction 99. 8 John. 
in law fraudulent. ae 
Cowp. 434: 


‘ 2 Term R, 
SuortTripee & Exts, for the appellee. 567-594. 1 


Cranch, 316. 


By LIPSCOMB, C. J. It is not material in disposing |< 2 ceca 
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42 Cow. 431. 


tail made by the counsel for the plaintiff in error in his 


very able and learned argument, embracing a review of 


our statute of frauds, and its analogy to those of Elizabeth 
and of Charles. It will be suflicient for the present to ex- 
amine a part ef the charge of the presiding Judge, as pre- 
sented by the bill of exceptions. The Judge charged the 
jury that if “they believed the consideration of the bill of 
sale was bona fide, and that the same was recorded within 
six months after the execution thereof, it was good and 
valid in law, though the negro remained in the poreereen 
of the vendor previous to that time.”’ In this charge the 
presiding Judge is supposed to have erred. The case of 
Hobbs v. Bibb, 4 decided at the last term of this Court, 
presented this question: is the possession remaining with 
the vendor after an absolute sale, a fraud per se, or only 
a badge of fraud? It never was contended, but that such 
possession remaining unbroken with the vendor, was at 
least a circumstance from which fraud must be inferred, 
if it was not explained. In that ease, it was ruled on 
much eonsideration, that it was not fraud per se, but a 
badge of fraud. Many circumstances might doubtless be 
given in evidence, to satisfy the jury, that a transaction 
was perfectly fair, honest and harmless in its operations, 
although the possession had not been changed. In the 
ease of Bissell v. Hopkins, Chief Justice Savage thought 
the circumstance of the horse being necessary to the ven- 
dor or mortgagor in finishing his crop, tmportant in ex- 
plaining why the possession remained with him. In like 
manner, it would have been competent to have explained 
away the inference of fraud in the case under considera- 
tion, by proving that the boy was too young to render 
any service to the vendee, and that he had been permitted 
to remain with his family during his tender years, or tliat 

it was not, from the circumstance s of the case, at all con- 
venient to take him home. And what was still more im- 

portant, that the sale was publicly known, and that no 
person had been deceived by such possession remaining 
unchanged. Ifthejury were satisfied that the presump- 
tion of fraud had been sufficiently explained and rebutted, 

and that no person, who had used ordinary prudence, had 
been deceived, then they should have found for the plain- 
tiff. It is not sufficient however, that the consideration 
be bone fae pud, ifthe purchaser knew that the sale was 
made with a view to defraud ¢reditors, although the pos- 











de- 
his 
r of 
eth 
eX- 
re- 
the 
| of 
hin 
ind 
ion 
the 
of 
irt, 
ith 
aly 
ich 

at 
ed, 
on 
ita 


ion 
ns, 
the 
y 
ch- 
oX- 
ike 
ed 
ra- 
ler 
ted 
Hat 
on- 
m- 
no 
ng 
1p 
od, 
ad 
in- 
on 
yas 
0S- 











SUPREME COURT OF ALABAMA, 


339 


session had been changed; nor would publicity in such a JANUARY 1830 


transaction give it any additional validity. If the law 
had required a bill of sale to be recorded, the record, 
when made, would be sufficient notice of the fact of the 
existence of such bill of sale; but it would still remain 
svith the jury to be satisfied from the circumstances that 
it was not fraudulent, if the possession remained un- 
changed. The objection to the charge given is, that it 
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Moore. 


+ er 


might be true that all the facts embraced in the charge, had ° 


been proven, and yet, that it would net constitute a legal 
title against subsequent creditors or purchasers for a valu- 
able consideration. The law not requiring bills of sale of 
personal property to be recorded, the record could net of 
itself he notice. And if notice had been given to all the 
world, and the consideration was ample and bona jfide 
paid, if it was made with a view to defraud creditors, and 
such design was known by the purchaser, the title would 
be void. We think then, that the charge of the Court 
limited the inquiry of the jury to two facts, not sufficient 
of themselves to constitute title and to remove the presump- 
tion of fraud arising from the possession remaining with 
the vendor, and that the judgment must be reversed, and 
the cause remanded. 


By JUDGE SAFFOLD. This case involves a ques- 
tion deeply affecting the commercial’ interest of this and 
other countries; one on which the opinions of Courts of 
high respectability have varied, and on which my own 
opinion does not strictly accord with the views entertained 
by some of the other members of this Court; and as this 
is the first opportunity I have had in this Court, I avail 
myself ef it, to express my separate views on the ques- 
tion, though we are unanimous in the conclusion respect- 
ing this case. 

It may be doubted whether the exceptions, as taken 
and allowed, fully explain the instructions given. * It is 
probable, from the language employed, that the idea con- 
veyed, or intended to have been, was so far different, as 
to have informed the jury if the consideration was suffi- 
cient, the contract bona fide, and the bill of sale record- 
ed within the time mentioned, the fact of the vendor hav- 
ing remained in possession for some time thereafter, did 
not, by legal construction invalidate the sale. This pre- 
sumption is strengthened from the opposite nature of the 
instruetions prayed and refused, that the circumstance of 
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JANUARY 1830. the possession remaining with the vendor, after the abso- 
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lute sale, constituted fraud per se. The record however, 
must be disposed of in the form ‘in which it is presented, 
The recording the bill of sale, admitting it to have been 

immaterial, could operate no prejudice toany one. If, 
therefore, the charge could be construed as attaching no 
particular importance to it, and as giving only the instrue- 


_ tion, that the want of possession did not avoid the sale, the 


opinion would have the sanction of the late decision of 
this Court, inthe case of Hobbs v. Bibb. But accord- 
ing evento the principles of that decision, the charge, as 
expressed in the exceptions, if sustained, would tend to 
mislead, and farther increase the temptation to fraud. It 
would protect every bill of sale, if recorded, and founded 
on a valuable consideration; regardless of the deleterious 
eonsequences to society arising from secret contracts for 
moveable and fluctuating property, and titles vested in 
others than the ostensible owners; or of whatever fraudu- 
lent intent or purpose in the contracting parties, or preju- 
dice to those who may have given credit or delayed their 
remedy on the faith of the apparent ownership. It would 
also deny the jury right to infer fraud from the most suspi- 
cious circumstances; and with others that of a failure to trans- 
fer the use and possession, however inconsistent with the 
nature and avowed object of the contract; which circum- 
stance alone, has uniformly been adjudged a badge of fraud 
by many tribunals of the highest authority. 

The suppression or detection of fraudulent conveyances 
is difficult, and often impossible under any system; and 
under the principles of the decision in Hobés v. Bibb, | 
anticipate the greatest injustice in many cases. Whether 
the evils would be equal under the contrary doctrine, 
does not admit of as full demonstration by language, as 
from practical observation. Yet it will be admitted, that 
fair dealers would find no difficulty in avoiding that an in- 
solvent person person should, with their consent, have the 
use and possession of their honest acquisitions, under a con- 
tract absolute in its nature and termsand importing a con- 
trary possession; and when there is no moral or physical 
incompetency in reference to the parties or subject of the 
contract. Nor would there appear to be any unreasonable 
rigor in arulethat would require of others, when it becomes 
necessary for any legitimate purpose to deposit or leave 
their chattels in the possession of one who may gain a spu- 
rious credit on the faith of them, to express in the bill of 
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DSO- sale, or other evidence of the contract, the agreement res- JANTARY 2:30 
yer, pecting the possession and the object of it. ‘Then the mo- Pv tie 
ted, tive alone would be subject to scrutiny; the rule if ad- v. 
een hered to, would soon be understood as well as other prin- —“ Meere. 
If, ciples of law; and that it would aid the cause of justice, 
no can hardly be doubted. ; 
ruc- Contested facts on issucs of fraud, as well as others, are 
the proper for the consideration of juries; but ‘fraud is a 

of question of law, when the facts are ascertained;”? and 
rd- whenever a contrary doctrine shall have been riveted on 
» as the community by judicial decisions, a great and momen- 

to tous change will have been effected in the jurisprudence 

It of the country. When it shall be conceded that a fraudu- 
Jed lent debtor, who can negotiate a private understauding 
ous with afriend to that effect, may execute an absolute convey- 

for ance of his property, prove a valuable consideration pass- 
| in ing between them, and retain his property in despite of 
du- creditors; that he may thus enjoy his property, unless the 
jus | creditor can be so fortunate, under the covert agreement, 
eir | as to unmask the artifice, and make proof to the satisfac- 
uld tion of a jury, that the consideration has been returned, or 
spi- otherwise, that the contract was in fact: designed to ope- 
ns- rate asa fraud on creditors; then it will appear, that the 
the most matured legal doctrines of many of the most enlight- 
im- ened ages and countries, have been but visionary phantoms; 
2ud that a host of English Judges, who have illumined half 
the globe; that the entire Federal Judiciary of the Union; 

ces together with the Supreme Courts of two thirds of the 
ind States, have long been in gross delusion; and that lately, 
, - Chief Justice Savage, and his associates and reporter, have 
her kindled a new light of instruction, more dazzling than any 
ne, produced by the few who had preceded them on that side 
as | of the question. 
hat The case to which we are thus indebted, is that of Bis- 

in- | sellu. Hopkins. ‘The facts were, that a debtor executed — 
the } a bill of sale fora horse and other articles, to Hopkins.to 
on- provide for the security and payment of a pre-existing 
on- debt. It was expressed, that the articles should be ap- 
cal praised by a person named; and upon payment being 
the | made in the articles, or otherwise, the surplus and remsin- 
ble ing articles should be released. The appraisement took 
nes | place next day, at less than the debt due, and was then 
ive | indorsed on the bill of sale by the appraiser. ‘Thus -ne 
pu- contract stood for fifteen months, when another sottiement 
| of took place, at which a balance was struck of a less amount 
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eee remaining due. - Then the debtor executed another instru- 
. Ayres ment to the same creditor, on the same paper, mentioning 
4 the balance, and agrecing that so much of the property 
Moore. “as remained on hand,”’ should remain liable; and that the 
horse, which remained on hand, ‘was to remain for the 
present,’’ with the debtor. During all this time, the 
property had remained in the possession and use of the 
vendor, by the permission of Hopkins. At the time of 
the first contract, the vendor was indebted to other per- 
sons, and one ofthem, Bissell, about six months thereaf- 
ter, sued him and obtained judgment; and a few days af- 
ter the second agreement with Hopkins, issued out execu- 
tion, and directed the sheriff to levy on the horse in the 
vendor’s possession. The horse was sold by the sheriff to 
Bissell, who had notice before the sale, (and as the Chief 
Justice thinks, probably before he sued, ) of the claim of the 
vendee. The question of the right of property arose in 
an action of trover, by Hopkins v. Bissell, in which a 
recovery was had by the plaintiff, and the judgment was 
affirmed in the Supreme Court. 

Here, it is true, the language of the Court embraces the 
contested doctrine; for the Chief Justice says, in reference 
to acontrary decision by Chief Justice Kent, in the same 
Court, “that the learned Judge, no doubt, intended to say, 
. ¢ John. 261. as in Barron v. Paxton, @ that possession continuing in 

the vendor, is only prima facie evidence of fraud, and 
may be explained. The question is, in every case, wheth- 
er the act done is a bona fide transaction, or whether it is 
a trick and contrivance to defeat creditors. ”’ 

But the more essential principles of the doctrine were 
not necessarily involved in that case; the avowed object of 
the contract, as shewn by the expressions of the instru- 
ment, was to secure the payment of a pre-existing debt; 








A ———— 


and was so considered by the Court who decided it; for 
the Chief Justice says, “the bill of sale was clearly a 
mortgage, payable on demand, and I can see no grounds } 


for the imputation of fraud in fact; nor do I conceive the 
facts such as to constitute legal fraud. It is very distin- 
guishable from Twyne’s case.” ° 
He takes no notice of the eases of Edwards v. Har- 
52 T.R. 587. bin, of Hamilton v. Russell,© or scarcely any of the 
eum. numerous cases in either country, in which the doctrine of 
constructive fraud is maintained. Nor does he lay any 
stress on the distinction usually admitted between absolute 
and conditional sales, such as was taken in the leading 
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ease of Edwards v. Harbin, ‘that if the vendee took an JANUARY 1830. 
absolute bill of sale, to take effect immediately by the face ‘ 
of it, and agreed to leave the goods in the possession of the . 
vendor for a limited time, such an absolute conveyance, Moore. 
without the possession, was such a circumstance per se, 
as made the transaction fraudulent in point oflaw.” Yet, 
that if the want of immediate possession be consistent 
with the deed, as it was in the case of Bucknal v. Rois- 
ton,# and Cadogan v. Kennet,” and as it is, if. the deed a Prec. in Ch 
be conditional, and the vendee is not to have the possess- i 
5 b ne R. 
ion until the condition is performed, the sale was not 
fraudulent, for there the possession accompanied and fol- 
lowed the ‘deed, within the meaning of the rule. The es- 
sential principles of the doctrine were recognized by Judge 
Buller, in the case referred to, and have been admitted 
by most of the subsequent decisions, in maintaining the 
existence of constructive fraud; that there is a necessary 
distinction between deeds and bills of sale which are to 
take effect immediately, and such asare to take effect at a 
future time, or ona future event; that the possession must 
not be inconsistent with, but subservient to the object of 
the contract, and that this is all that is meant by the rule, 
that the possession must accompany and follow the deed. 
Pursuing this idea, Judge Buller remarked, ‘‘we are all 
of opinion that if there be nothing but the absolute con- 
veyance, Ww ithout the possession, that, in point of law, 
is fraudulent.’ Chief Justice Marshall, i in the case of 
Hamilton v. Russell, after reviewing the decision by Bul- 
ler, observes, “this Court is ofthe same opinion. We 
think the intent of the statute is best promoted by that 
construction; and that fraudulent conveyances which are 
made to secure to a debtor a beneficial interest, while his 
property is protected from creditors, will be most effectu- 
ally prevented, by declaring that an absolute bill of sale 
is itself a fraud, unless possession ‘accompanies and fol- 
lows the deed.” This construction, too, comports with 
the words of the act; such a deed must be considered as 
made with intent to delay, hinder or defraud creditors.” 
This latter decision was made under a Virginia statute, 
considered similar, in respect to fraudulent conveyances, 
to the acts of 13th and 27th Elizabeth; all which were 
at that time, as they have uniformly been elsewhere, ad- 
judged only declaratory of the principles of the common 
law. ‘The statute of this State is substantially the same, 
and entitled to the same construction. 
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Itis shewn that the case of Bissell v. Hopkins, em- 
braced a bill of sale, the object of which did not require 
immediate ‘elivery of the property ; the chief inconsistency 
wis that the first contract purported a delivery of the prop- 
erty, which was noi intended; but the second agreement, 
and which preceded the creditor’s lien, was’ free from this 
objection. It expressed, that the vendor was, for the time, 
to retain the possession, and explained as the former had 
done, that the motive was the se¢urity of the debt. Thus 
it appears, that the result of the decision is reconcileable 
with the more current doctrine; so far at least, as to place 
the case on its own peculiar merits; and that it is distin- 
guishable from the leading cases in which the doctrine of 
constructive fraud has been sustained. 

The reporter has subjoined to that case, a note in which 
he has enumerated a variety of exceptions to the rule: a 
sufficient number, as he thinks, to destroy it. This ef- 
fort has been elaborate and ingenious; but to such as have 
taken the trouble to examine the supposed exceptions, 
and test them by the true rule, they will appear less im- 
posing. Exceptions are the consequence of all general 
ruies, and do not necessarily impair their value. Seve- 
ral of the reporter’s collected cases are entirely consistent 
with the rule, not, however, according to his assumption 
of it, ‘that unless a change of possession follows imme- 
diately, it is notonly evidence of fraud, but per se makes 
the sale fraudulent and void.”” he rule as recognized 
by the cases already cited, of Edwards v. Harbin, and 
Hamilton v. Russell, and also of Dawes v. Cope, « to 
which he refers for it, is in substance, only that the pos- 
session shall net be incompatible with the object of the 
deed, or that it shall be consistent with its spirit and 
intent. 

Public sales, whereby notoriety is afforded of the change 
of title, and the proceeds are once applied to the bene- 
fit of creditors; or where, at least, the sale is made through 
the agency of an officer, so as to furnish indifferent evi- 
dence of the motive of the transaction, are, I think, on 
prinetple and the hest authority, to be viewed in a dif- 
ferent light, and must depend on the existence of fraud 7 
fact. Nor can there be any doubt of the propriety of 
withholding the application of the rule of possession where 
th: vcason of it more obviously fails, as where the credit- 
or is Knowing and assenting to the terms of the sale; where 
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nature of a marriage or family settlement; where a change 
of possession is impracticable, or repugnant to the ven- 
dee’s right or interest, or where it is inconsistent with the 
purpose, as in case of an assignment by an insolvent toa 
trustee who advertises the. sale immediately for the pay- 
nent of all the creditors; where the possession is con- 
current or doubtful, it may become proper for the con- 
sideration of the jury. The cases here enumerated are 
conceived to embrace identically or by analogy, most of 
the collected exceptions to the rule, admitting the farther 
exception of conditional sales. and which furnish a large 
portion of the reporter’s collection, but which, as I will 
presently attempt to shew, form a distinct class, depend- 
ing on different principles. 

it may however be here remarked, that several of the 
decisions relied on by the reporter, must be questioned; 
among others the case of rooks v. Powers.¢ The sale 
of the oxen by the tenanf to his landlord, in payment of 
the rent, under an agreement that the former, a debtor, 
should retain the possession and use of the oxen to carry 
on his farm, and the fact that they did so remain, until 
seized under attachment, was a fraud in law, unless pro- 
tected by a statute favorable to landlords; and the case of 
Howell v. Elliott, ® where an absolute bill of sale fora 
horse, was taken as a security for a debt, and the property, 
after having been left with the vendor, and so kept for 
six years, was seized on execution by another creditor; 
the Court decided that such a transaction was only pre- 
sumptive evidence of fraud for a jury, and the jury hav- 
ing found no fraud in fact, the verdict was sustained. If 
this was nota fraudulent sale, both in law and fact, it is 
difficult to imagine one. Perhaps such cases as these 
should be considered, not as done by the reporter, as ex- 
ceptions to the rule of fraud, but as exceptions to the learn- 
ed decisions of the Courts in which they were rendered. 
With respect to conditional sales, though highly res- 
pectable tribunals have applied, and continue to apply this 
doctrine indiscriminately, even to mortgages, yet I can- 
not conceive such application authorised either by the 
leading cases or the principles of reason or necessity, only 
so far as the reason of the rule affects them by analogy. 
I take the reason of the law to be, that the continuance of 
the vendor in possession after a sale, importing a transier 
of possession, tends to give the vendor a false credit, and 
44 
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probable effect is, ‘to delay, hinder or defraud creditors,”’ 
and the parties must be presumed to have intended what 
naturally flows as a consequence of their acts; and also, 
that Jess rigor affords facility to contracts on ficticious con- 
siderations, creating colorable liens on property. And 
though it is true many sales, in form conditional, have 
been, and may be ereated, that are fully obnoxious to the 
same tegal objection; yet that a material distinction exists, 
s sufficiently apparent, as well from necessity as a series 
of decisions under the common law and statutes of Ediza- 
beth; previous to the bankrupt act of 21s¢ James I, this 
act subjected to the commission of bankruptcy all chattels 
which the bankrupt used and possessed as owner, though 
they had never been his. And the same distinction has 
beeu since observed, except in cases falling within the 
legitimate or spurious influence of the bankrupt law. The 
ease of Ryall v. Rowles,* which was on a mortgage, 
and held subject to the rule of possession, as also /Vorsely 
v. Demattos & Sia ler, were under the bankrupt act, 
and governed by it. I am free to concede, that some ol 
the modern, as well as earlier decisions, have blended the 
true doctrine, under the various statutes declaratory of 
the common law, with the principles of the bankrupt law. 
and have failed to preserve the necessary distinction be- 
tween absolute and conditional sales. It cannot, how ever, 
be tolerated, that a mere agreement, though expressed i in 
the Jeed, if incompatible with its object, can obviate the 
objection of fraud. The validity of the sale must depend 
on the circumstances, ‘‘and it must appear to be for a pur- 
pose fair, honest and necessary or conducive to some fair 
object'in view. Appearances must not only agree with 
the real state of things, but the true state of things must 
be honest and consistent with public policy.” ¢ 

It is remarked by Judge Story, 4 that “these principles 
of the common law are undoubtedly founded upon the con- 
sideration, that possession of personal chattels constitutes 
the ordinary indicium of ownership, and that the great- 
est public mischiefs would arise, if secret and unavowed 
transfers might overreach the attachments of creditors. It 
would enable debtors to hold out false colours, and protect 
conniving contracts from the animadversions of the law. 
The mischief would be still greater, as to sheriffs and 
other public officers. They must act at their peril, and 
where the debtor is in the open and visible possession of 
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property, exercising acts of ownership, they are com- sanvARy1s30. 


elled to seize it on the proper judicial process; and great 
indeed would be the hardship if their proceedings could 
be overhauled in an action of tort, where the utmost dili- 
gence and care could not protect them from deception. 
Upon principle, independent of authority, it would seem 
that substantial justice would require that a party who has 
a secret transfer of property left in possession of the origi- 
nal owner, should be held to waive his right in favor of 
creditors and public officers, even if the case were not 
held infected with fraud. Vigtlantebus non dormientibus 
leges subservient.”? Another consideration in support of 
this principle, is, that in all cases where it can apply, the 
equity isat least equal against the validity of the sale, 
even if the sale be dona fide. The contest is between 
claimants alike meritorious, and the struggle is, which 
shall lose, whether the vendce. who has permitted a fail- 
ing or insolvent debtor to continue the possessor and ap- 
parent owner of the property, or a creditor in the ordi- 
nary pursuit of his debt, and which has probably been 
contracted, or the collection delayed on the credit of the 
debtor’s visible property; certainly the loss should fall on 
him who has contributed to the means of procuring a false 
credit. 

It is much less important to justice, whether the judge 
or jury determines the question, than that the law should be 
correctly administered. Yet, if the law and policy of the 
couniry dictates the necessity of constructive fraud in re- 
lation to any transactions, I think no othercan more imperi- 
ously demand it, than the case ef an insolvent, who has 
absolutely conveyed his property at private sale, under 
an agreement that he shall retain it, and who has, by the 
permission of the vendee, continued the visible and reput- 
ed owner, and thereby acquired the means of continuing 
his credit; and also procured time to squander, or in some 
way place the proceeds beyond the reach of his creditors, 
if, according to the secret fact, any eonsideration was 
given. Under such circumstances, it is an outrage on 
common sense, to deny but that the debtor has the means 
of practising deception and fraud on the community, 
which otherwise he could not have. It isa fact, in its 
nature, often unsusceptible of proof, whether any or how 
many of the creditors have casually received information 
of the sale; and if the sale be void as to one creditor, 
‘vhose debt is equal to the value of the property, the ef- 
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over, the law has established the priority and equality of 
debts; therefore, a sale which is void at law as to one 
creditor, i is void as respects them all. But perhaps it is 
sufficient for the judiciary to expound the existing law, 
until it is authorised to modify it; and as it has uniformly 
been conceded by all who have most adorned the annals of 
Sg Nese that whether a transaction be fair or fraud- 
ent, is often a question of law; that itis the judgment of 
law of facts, and intents, I am constrained to consider the 
principle so established, except so far as | am controled 
by contrary decisions of this Court, and while they pre- 
vail. Thencertainly, where material facts, or material 
intents are disputed, and so far as they are contested, they 
are to be submitted to the jury under the instruction of the 
Court as to the law; it being then a mixed question of law 
and fact. But shall the Courts shrink from their province; 
and do less? Shall the Judge only say to the jury, that 
though the want of possession is prima facie evidence of 
fr aud, it is subject to explanation to the satisfaction of the 
jury, and under whatever eircumstances submit the far- 
ther decision to their discretion? In contests between sus- 
picious or masked vendees and creditors, where the ven- 
dor being in failing circumstances, has remained the visi- 
ble and reputed owner of the property, and enjoyed all 
the means of deluding the publie by procuring false credit; 
or where there is no evidence ofa legal consideration; or 
where only matter tending to excite sympathy, or some- 
thing rather in the nature of collusion than legal merit, 
is relied on to remove the objection to the validity of the 
sale, what is the legal course? Shall the judge simply sub- 
mit the question to the jury, whether the parties to the 
contested sale have acted in good faith or meditated fraud, 
and instruct them to govern their decision accordingly? 
Or shall he instruct them, that according to a supposed 
state of facts, if they find them to exist, the ‘sale is, or is not 
fraudulent? The decisions of the Court, as expressed in 
this case, and in the case of Hobbsv. Bibb, @ do not ex- 
plicitly determine, but leave an inference favorable to the 
general submission to the jury. If such be the course 
adopied, this state must become subject to an infinite var- 
iety of laws of property, and the due responsibility of the 
bench is trsnsferred to the jury box; for then the legal 
priscipie of decision is smothered, and placed beyond the 
reach of revision by the Supreme Court; and as Chancel- 
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jor Kent remarks, ‘fraud in fact is reluctantly drawn by January 1830, 
a jury, and their sympathies must be overcome by strong Bah tal 
and positive proof before they will readily assent to the  “Y°° 
existence of a fraudulent intent, which is so difficult to as- = Moore. 
certain, and frequently so painful to infer.”? By the dif- 
ferent course suggested, the jury is excused from respon- 
sibility: incompatible with their organization, and we 
might expect, at least, uniformity of principle from either 
the Circuit or Supreme Court. 

The doctrine of constructive fraud, was directly involy- 
ed in a case before the Supreme Court of New York, as 
late as 1827.¢@ Thesame Court, on whose authority in a Stutson v. 
the previous decision, » the idea of constructive fraud is — Cow 
mainly resisted. The bill of sale was for one half ofa , 7hiccetty. 
sloop, absolute on its face, and for a valuable consideration; Hopkins. 
but the vendor agreed by a written memorandum, execut- 
ed atthe same time, to allow the vendor, who was em- 
barrassed, twelve months to redeem the property. The 
transfer was immediately entered at the custom house, and 
new papers taken out in the names of the vendee and the 
other joint owner. Less than one fourth of the amount 
was paid by the vendor in a short time, towards the re- 
demption of the sloop. Afterwards, and within about 
one month after the sale, other creditors obtained a large 





judgment against the vendor, who had remained in the 


possession and ¢ontrol of the vessel, as agent of the own- 
ers. These are, substantially, the facts on which the 
Circuit Judge decided, ‘that the bill of sale was fraudu- 
lent as to creditors in judgment of law, and refused to 
suffer the case to go to the jury.”” The Supreme Court 
affirmed the decision for the same reason. 

It isonly deemed necessary farther to notice, that the ¢1 Brod. & 
ease of Steward v Lombe,¢ decided in 1820, by the Court Bing: $86. 
of C. 8. which more than any other English deceision, is 
supposed to have shaken the authority of the case of Ed- 
wards v. Harbin, did not necessarily involve the ques- 
tion of constructive fraud, or whether actual possession 
was necessary to transfer the property in chattels. It is 
true, some of the Judges intimated doubt respecting the 
extent of the authority, but they all agreed, that the two 
cases were clearly distinguishable, and that their decision 
did not conflict with the other. The case of Steward v. 

Lombe, was on a mortgage, and the article in contest was 
a windmill. The question was, whether it should have 
been severed from the land, and the possession transferred. 
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sanuary 1830, The Court decided, that “whether the mill was legally « 


Ayres 
Vv. 


Moore. 





fixture or not, it was at all events actually fastened to the 
land, and it was not to be expected the mortgagee should 
come to reside in a mill, or that he should turn miller in 
order to take possession of his security;”’ and that it was 
“very different from the case of goods, capable of being 
transferred from hand to hand; the possession of these by 
a supposed vendor, after sale, may be a badge of fraud.” 
Upon a full view of the subject, I conclude that the 
doctrine of constructive fraud, and of the necessity that 
the possession of chattels shall be consistent with the deed, 
at least as far as I have here advocated it, is fully sustain- 
ed by all the higher Courts of England, by a very large 
majority of all the States of the Union, and by the uniform 
decisions of our entire Federal Judiciary. I am therefore 
of opinion, if the principles of the decision in Hobds v. 
Bihé, be sustained, that they should at all times be restrict- 
ed to the narrowest ground that will allow a discretion to 
the jury in determining that the constructive badge of 
fraud has been sufficiently explained; and that the judg- 
ment in this case must be reversed, aud the cause re- 
manded. 
Reversed and Remanded. 


JupGE CRENSHAW, not sitting. 





Harrison v. Davis. 


i, In trespass, a plea‘of justification under process, must specify the pro 
cess particularly, and state every fact necessary to shew the justifi- 
cation. 

2. The process musi be correctly described; ifthere is a variance it cannot 
be given in evidence. 

3° Intrespass for taking goods from the plaintiff’s possession, under the 
general issue, the defendant cannot go into evidenc to shew that the sale 
uader which the plaintiff holds, is fraudulent. 


James Davis, declared against D. Harrison, in Bibb 
Circuit Court, in an action of trespass, charging him with 
having taken and led away a certain horse, the property 
of him, said Davis. The defendant pleaded, Ist, the gene- 
raldssue. 2dly,a special plea in justification; in which 
he stated ‘that he was a constable, &c.; that as such, he re- 
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ceived from L. A. Leonard, a justice of the peace for Bibb sanvary 1930. 
SS Gd 


county, an execution in favor of org Green B. Woolly, 
against W. Davis, for $17 75, besides twelve and one half 
eents interest and costs, to do execution thereof; that by 
virtue of said precept, he levied on the horse as the prop- 
erty of said W. Davis; and that the horse was his property, 
&e.’? 3dly. A general plea in justification, alleging ‘that 
he seized and sold the horse as the property of W. Davis, 
by virtue of sundry executions against said W. Davis, 
placed in his hands as constable,” &c. ; and 4thly, “That as 
constable, &c. he received from E. Gaskill and L. A. 
Leonard, justices of the peace, &c. other executions, one 
in favor of Thomas Rayfield, against W. Davis, for $15, 
and the other in favor of J. Horne, for $25, with costs, 
which executions were placed in his hands to collect, and 
by virtue of which he seized and sold the horse as the 
property of W. Davis, whose property he was,’”’ &c. The 
plaintiff joined issue on the Ist, 2dand 4th pleas; and de- 
murred to the third plea, which demurrer was sustained. 
At November term, 1827, the issues were tried, when 
the defendant, Harrison, offered in evidenee under his 
pleas, several executions, to wit, onein favor of Woolly, 
for $17 874 debt, 12% cents interst, and $7 75 costs; 
one in favor of Rayfield for $15 debt, 40 cents interest, 
and cost of suit; and another in favor of Horne for $ 25, 
debt, 18% cents interest, and $ 2 costs, which were ob- 


jected to by the plaintiffand by the Court rejected. The 


defendant also offered to prove that the horse was former- 
ly the property of William Davis, the defendant in the 
executions; that the plaintiff never had possession of him, 
and that at the time of the supposed trespass, he was in 
the possession of one Risinger;. that at “the time the debts 
were contracted, which were the foundation of the execu- 
tions, William Davis was the reputed owner, and had the 
possession of him. The Court admitted this evidence, 
but instructed the jury, that should they believe the prop- 
erty was fraudulently conveyed by Wililiam Davis to the 
plaintiff, with intent to defraud creditors, yet, ifa sale was 
made, and the preperty came to the pessession of the 
plaintiff or his agent, it was no defence under the general 
issue. ‘To which the defendant excepted. The jury 
found a verdict for the plaintiff for $ 105 damages. 


Harrison, assigned for error, in this Court, 1st, that the 
demurrer to the third plea should have been overruled, 


Harrison 


v. 
Davis. 














352 


CASES DETERMINED IN THE 


JANUARY 1830, and 2d, that the executions were improperly rejected, anx 


Harrison 


v. 
Davis. 
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that the instructions given to the jury were erroneous. 


GotprawaireE, for the plaintiff inerror. The first aso 
signment of error is not relied on. The second consists 
of two points. 1. The rejection ofthe executions. The 
one in favor of Woolly is described in the defendant’s 
plea; the mere mistatement of $17 75 and 124 cents in- 
terest, instead of $17 874,- cannot vitiate the defence. 
2. The instruction of the Court. We contend that under 
the general issue, the defendant can properly offer evi- 
dence of property in another in mitigation of damages, es- 
pecially when it is shewn that the plaintiff was endeavor- 
ing to perpetrate a fraud; and that in trespass, a constable 
can shew that the plaintiff’s possession was fraudulent. @ 


Criark, for the defendant. The demurrer was props 
erly sustained. » The executions offered were variant from 
those pleaded, and were properly rejected. ¢ A sale by an 
officer when relied onas a justification, must be specially 
pleaded. 4 Property draws to it possession, and possess- 
ion of the agent is the possession of the principal, ¢ and pos- 
session is sufficient to maintain trespass. f It is not com- 
petent for a trespasser to shew property in a stranger, £ 
there is a distinction in this respect between trover and 
trespass. 4 


By JUDGE SAFFOLD. The first assignment is, 
that the Court erred in sustaining the demurrer to the 
third plea. As.this assignment was not particularly re- 
lied on by the counsel, it is sufficient to say, the plea did 
not present a legal defence, but was clearly insufficient for 
the reasons that it contained no description of the execu- 
tions, or any averment that the horse was the property of 
the defendant therein. 

Second. It is also assigned for error, that the Circuit 
Court rejected admissible evidence, and gave and refused 
instructions to the jury, as described in the bill of excep- 
tions. 

The first branch of the objection respecting the tes- 
timony is, that the executions were offered in evi- 
dence, under the special pleas, to shew: the defendant’s 
authority for taking and selling the horse, which the Court 
rejected. On comparison, it isfound, that a variance ex- 
ists in the amount of ail the executions offered in evidence, 
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& and those described in the pleas. The least difference JANUARY 1830. 
between any of them is, the amount of eighteen and three pH in 
fourths cents interest, required by the execution, but un- v. 

” noticed by the plea. The plea also omitted toshewthe — Davis. 

s amount of costs in the same execution, describing it only —————~ 

~ as one ‘‘in favor of Jesse Horn, for the sum of twenty- 

8 five dollars, with costs, against said William Davis,” 

“ when the execution had ascertained the amount of costs to 

2 be two dollars. Then the inquiry is, was this a fatal vari- 

al ance in the description? As the amount of costs must 

4 necessarily have continued to increase with the progress 

ae, of the execution, and no sum differing from the true one 

a was expressed in the plea, the failure to specify the 

le amount was not a material variance. Butas respects the 


interest, there is more difficulty; a variance of eighteen 
and three fourths cents in the amount of principal or in- 


* terest, involves the same prineiple that the same or any 
n other number of dollars would do. The variance isso 
a slight, that it is with reluctance we sustain the objection, 
7 yet, could we disregard this amount, we would have no 
d criterion by which to be governed; and must therefore 
S- sustain exceptions for the smallest variance in sums where 
1- they are specifically expressed, as a main feature of the 
. description. It is true, a previous execution appears to 
d have issued between the same parties, probably on the 


same demand, describing the amount to be twenty-five 
dollars, and two dollars costs, and which had the figure 2, 


3, and the words ‘Interest 183” indorsed upon it, from 
e which it may be inferred, the last was intended as an alias; 
= they were both, however, in the form of originals, and 
id contained no express reference to eachother. But it also 
or appears from the defendant’s return that the previous exe- 
I- eution had been levied on other property which had been 
of sold, and the proceeds applied to older executions; that 
the force of the former had been spent, and it had been 
it returned some time before the seizure of this horse; it 
dd could therefore afford no justification for the subsequent 
D- taking; and was certainly inadmissable under a plea des- 
eribing an execution in the defendant’s hands at the time, 
S- and which had been levied on the horse. The variances 
i- with reference to the other executions are still-greater. 
78 Hence, it is conceived, there was no error in excluding 
rt the executions, and the transactions connected with them 
K- from the consideration of the jury. 
Cy Under this assignment, it is further objected that the 


45 
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If the 
executions which were offered in evidence as a justifica- 
tion were correctly excluded, the defendant Harrison was 
piaced in the attitude of any other indifferent person, 
and had no right to intermeddle with the property, wheth- 
er it belonged to James or William Davis; nor was it ma- 
terial to him whether the sale by which the horse had been 
transferred to the former and placed in his or his agent’s 
possession, was bona fide or fraudulent. The law is be- 
lieved to be entirely clear, that one who commits a tres- 
pass on property in the possession of another who elaims 
to be the absolute or qualified owner, can neither justify 
or palliate the trespass by proving that the ostensible own- 
er claims and holds the property under a fraudulent sale 
from a third person, between whom and the defendant 
there is no privity of interest or connection of title. Such 
sale, though it may have been fraudulent and void as to 
creditors and: purchasers, would have been valid as be- 
tween the parties, and in relation to all indifferent persons. 
It was not until the evidence under the special pleas had 
been rejected, that the Court instructed the jury, that the 
alleged fraud could not constitute a defence under the 
general issue. A legal defence toan action implies some 
available matter entitling the defendant to a partial or to- 
tal discharge from the supposed liability, aad as this al- 
leged fraud could not legally have had either effect, there 
was no error in the instructions. 

To mitigate hardship and avoid injustice from mistakes, 
slight variances and inadvertencies, the Courts usually 
grant new trials on equitable terms at the instance of the 
aggrieved party, and permit amendments in the plead- 
ings. Such was the relief the law contemplated in a case 
like the present, and it can scarcely be doubted, but the 
Court would have granted a new trial on terms, had it 
been applied for on a shewing that material injustice 
would result from the misdescription of the executions. 
A majority think the judgment below must be affirmed. 


By JUDGE CRENSHAW. In this ease an execution 
in favor of Horne, as.described in the plea, is for the sum 
of twenty-five dollars, with costs. Theexetution offered 
in evidence, was for twenty-five dollars debt, two doilars 
eosts, and eighteen and three quarters cents interest. On 
the back of this execution, from thé indorsement made by 
the justice, it is obvious that this was a renewal of a pre- 
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r the yious execution for the same amount, with the exception JANUARY 1830, 
ifica- of the interest, and which execution was also offered in ed 
- : ; a arrison 
| Was evidence. And to my mind, it is equally apparent, that - 
rson, the eighteen and three quarters cents, was the interest —_Pavis. 
heth- which accrued between the time of issuing the two exe- 
t ma- cutions; and thisis the reason why it does not appear in 
been the first execution. I hold then, that there is no vari- 
ent’s ance. But suppose there was a variance of eighteen and 
s he- three quarters cents between the execution described in the 
tres- plea, and that offered in evidence, was the variance so 
aims material as to warrant the Court in rejecting the evidence? 
stify I apprehend not. Because the plea does not profess to 
own- set out the execution in Awe verba. And it was sufficient 
sale if the execution described in the plea, contained such marks 
dant of identity as plainly shewed it to be the same with that 
Such offered in evidence. In 5 Johnson, @ in an action for anes- g page 99, 
as to cape, the plaintiff stated the substance of the execution in 
3 be- his declaration, without setting it out in hve verba, but in 
ons. the execution produced in evidence, there was a variance 
had of one centin the amount of damages and costs ; it was 
| the held to be immaterial. 
the I am therefore inclined to the opinion; that if there was 
ome a variance in the case before us, it was so small a one as to 
r to- be immaterial. 
s al- These executions, therefore, should have been admit- 
here ted, and as a necessary consequence of their admission, 
the evidence going to prove that the right of property in 
kes, the horse levied on, was in the defendant in the execution, 
ally | or in other words, that the sale of the horse to the plain- 
the tiff below, in the present action, was fraudulent and void. 
ead- For these reasons I think the judgment should be re- 
case versed and the cause remanded. 
the 
d it Jupee Lirscoms, concurred with JupGe Crensnaw. 
tice 
ons. Judgment affirmed. 
. 
Jupen Taytor, not sitting. 
Hon 
um 
red 
lars 
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Foster v. Foster. 


J. H. F—, J. K. and J. F. entered into articles of agreement concerning 
lands to be held betweenthem; J. F. being alone in possession. After- 
wards a patent issued to them astenantsincommon. J. F. died, leaving 
his widow and devisee, M. F. in possession. J. H. F. brought trespass 
to try titles against M. F. for one third of the premises. It was held, 

1st. That one tenant in common, cannot maintaim the action against a co- 
tenant without proving actual ouster. 

2. But that M.F. was not tenant in common with J. H. F. and J. K. 

3. That the articles and will were not evidence in her defence to shew a 
tenancy iv common. 

4. hae the action was maintainable, though no dower had been assigned 
to her. 

5. In trespass to try titles against two, though the plea be joint, the jury may 

find against one, and not guilty as to the other. 


James H. Foster, brought an action of trespass to try 
titles, in Greene Circuit Court, against R. Harrison and 
Mary Foster, and declared against them for one undivid- 
ed third part of a tract of 320 acres of land. The defend- 
ants pleaded not guilty. 

At February term 1828, the cause was tried. The 

laintiff, J. H. Foster, proved that in 1820, one Josiah 
Dae settled upon the tract of land in question, by clear- 
ing a farm of about sixty acres thereon, the land then be- 
longing to the government; that in 1821, he died, leaving 
Marv Foster, his widow, in possession; that he left no 
children; that she had remained in possession ever since. 
He gave in evidence, a patent for the land from the gov- 
ernment of the Uniied States, dated the 25th of Novem- 
ber 1525, issued to himself, and to Josiah Foster, and Jehu 
Kirksey, and their heirs and assigns as tenants in com- 
mon. The plaintiff further proved that he never had pos- 
session of any part of the land, and proved the yalue of the 
rent. The defendants offered to introduce as evidence on 
their part, ceriain articles of agreement made in May 
181%, between the said James H. Foster, Josiah Foster 
and Jehu Kirksey, bincing the two latter to pay to the 
former certain portions of the purchase money of lands 
therein specified, including the land in controversy, and 
the said eee H. to convey to them, &c. when he should 
obtain title, &e. They further offered to prove by the 
record, the commencement of a suit in Greene county 
Court, by the plaintitl, against them as the personal repre- 
sentatives of Josiah Foster, deceased, founded on said ar 
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ticles of agreement; and_also the record of a bill in Chan- JANUARY 1830. 
cery, filed by themselves against sdid James H. for a dis- — 
covery and to injoin said suit, together with the answers : 
thereto. They also offered a copy of the will ofthe said _—‘ Foster. 
Josiah Foster, dated in 1816, by which, after providing ———— 
for the payment of his debts, the testator left the residue 


Foster 
Vv 


ing 

er- of his property with a few exceptions to his wife, Mary, 

= during her life or widowhood, with power to sell at valu- 
ation for her convenience, with the approbation of his ex- 

= ecutors, and to dispose of the land, and remove the per- 

= sonal property to any part of the United States she might 


wish; but at her death or marriage, one half of said prop- 
ed erty, or its proceeds, was bequeathed to others. To all 
this evidence of the defendants, the plaintiff objected. 


= The objection was sustained, and it was rejected. The 
counsel for the defendants requested the Court to instruct 
ry the jury, that if they believed the defendants, or either 
id of them were tenants in common with the plaintiff in the 
d- land, that it was necessary to entitle the plaintiff to re- 
d- cover, to prove he had been in actual possession before the 
commencement of the action, and that the defendants had 
he actually ousted him. But the Court refused the instruction, 
ah on the ground that it was not authorized by the evidence; 
ir and instructed them that if Josiah Foster, deceased, was a 
e~ tenant in common with the others, that his widow, Mary 
1g Foster, was not. The defendants also requested the 
no Court to charge the jury, that if dower had never been as- 
e. signed to the widow, Mary Foster, that she was entitled 
v- to the possession of the real estate of the deceased, till it 
n- was assigned her, and that her holding the land as widow, 
au was not adverse to, but in privity with the rights and 
n- possession of her deceased husband. They further re- 
)S- quested the Court to charge the jury that if they believed 
he R. Harrison not guilty, they should find in favor of both 
on defendants. These instructions were also refused. To 
Ly all which the defendants excepted. The jury found a ver- 
er dict for the plaintiff againsi Mary Foster only, for one 
ne third of the land, and for one cent damages, and not guilty 
ds as to Harrison. 
id ; Mary Foster, in this Court, assigns the foregoing mat- 
Id ter as error. 
1€ 
Ly Snortrince, for the plaintiff in error. Josiah Foster 
e- Was tenant in common with the plaintiff below, as is evi- 


r- flenced by the patent itself. The same right cantinues 
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JANUARY 1830. to his representatives in estate. Mary Foster then be- 
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ing tenant in common, an actual ouster was necessary, be- 
fore this action could lie against her. 4 


Cuapman, for the defendant in error. The proposi- 
tion may be admitted, that to sustain an action against a 
co-tenant, a tenant in common must prove an actual ouster, 
or something tantamount; but Mary Foster is not a ten- 
antin common with the plaintiff. She holds as a tres- 
passer. She can claim nothing by any right of dower. 
It is only estates of inheritance which are subject to dow- 
er, and here Josiah Foster died several years before the 
patent issued, and therefore when he had notitle.« But 
if she had any right to dower, it is waived by her accept- 
ance of the provisions of the will; she may elect, but can- 
not under the statute have both. Even had she been en- 
titled to dower, what would have been legal evidence of 
such right? Clearly it would have been her petition for 
dower, and the assignment of it by the Court; for till as- 
signment, she has no title, and the very neglect to claim 
it, and still continuing to enjoy the premises, is an evidence 
of waiver of it, and election to hold under the devise. An 
entry by the widow, without assignment of «lower isa 
trespass.? As devisee, her title against us, is equally un- 
availing. The will was made previously to the acquisi- 
tion of the lands by Josiah Foster, and after acquired 
lands do not pass under the will.¢ Nor can her being ex- 
ecutrix entitle her as tenant in common, for freeholds 
vest in the heir at law immediately on the decease of the 
ancestor, and the executor, as such, has nothing todo 
with them. 


By JUDGE WHITE. In the rejection of the evi- 
dence offered by the defendants below, and in the other 
matters hereinafter noticed, it is insisted the Circuit Court 
erred. The avowed and only legitimate object of this 
evidence was to shew, that Mary Foster, one of the de- 
fendants, was tenant in common with the plaintiffin the 
landsin controversy. If this were the case, it was im- 
portant to the defence; as one tenant in common cannot 
sue another till actual ouster, or its equivalent. Would 
then the evidence, if allowed to go to the jury have prov- 
en Mary Foster a tenant in common with the plaintiff? 
The articles of agreement, as already shewn, were dated 
long prior to the emanation of the grant, and contemplated 
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isiti j i ” herefore JANUARY 1830: 
the acquisition of the title in future. They therefore ee 


vested no estate in either Josiah Foster or Mary Foster, 
his widow, and were, no doubt, properly excluded. The 
same may be said of the suit at law and in Chancery, 
founded on, and growing out of them. The will was 
made nine years before Josiah Foster acquired the lands in 
question, and if its provisions were admitted to be strong 
enough to vest a title in his widow, to the lands he pos- 
sessed at the time it was executed, yet as it contained no 
prospective devise which would reach real property af- 
terwards obtained, she acquired no interest in such prop- 
erty. The copy of the will, therefore, if read to the ju- 
ry, would have proven nothing material to the issde. But 
itis contended, that the widow had her right of.dower in 
the land; an interest not inconsistent, but in privity with 
that of the plaintiff. The widow was provided for, as 
already seen, by the will of her husband, which was re- 
corded in 1821, five or six years before the commence- 
ment of this suit; and without determining whether she 
should not have renounced the provision under the will 
in the manner and within the time prescribed by the stat- 
ute, to have authorized a claim to dower in these lands, it 
may be sufficient to say, she ought not, after such a lapse 
of years, to be permitted to interpose that claim against 
the right of one seeking the possession of the inheritance, 
but should be left to seek her dower in the ordinary way. 
After what has been said, it is scarcely necesary to add, 
that the Circuit Judge very properly refused to charge as 
requested, that ifthe jury believed the plaintiff was ten- 
ant in common with the defendant, the action could not 
be maintained without an actual ouster; such a charge 
would have been totally irrelevant, as there were no facts 
to which it would apply. The last request made of the 
Court was, to charge the jury that if they believed Har- 
rison, one of the defendants, was not guilty of the trespass, 
they should acquit him, and the other defendant also. 
This too, was well refused, for there is no principle bet- 
ter settled, than that one defendant may be found guilty 
ofa trespass, and the other acquitted. The Court are 
unanimously of opinion, that the judgment must be afs 


firmed. 


Jupcr Crensuaw, not sitting. 


Foster 
Vv 


Foster. 
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Tue Stare v. Cawoop et al. 


1. A confederacy to doan unlawfulact, to the injury of another, is suffici- 
cient to sustain an indictment for a conspiracy; it is not necessary that 
such act be actually committed. 

2. Aconspiracy is punishable by fine and imprisonment, as a misdemeanour. 

3. In criminal cases, where not affected by statute, the common law of En- 
giand is in force inthis State, so far as consistent with the spirit of our 
mstitutions. 

4. And though the common law punishment in some cases may be inapplica- 
ble, the offence may nevertheless be punishedas a misdemeanour. 


Tuomas Cawoop, Franxiin Brown, and Tarior 
Brown, were indicted in the Circuit Court of Jefferson 
county, for a conspiracy, and at October term, 1829, 
were found guilty and fined by the verdict of ajury. A 
motion being made to arrest the judgment, the presiding 


‘Judge referred the question of the legality of the convic- 


tion to this Court, under the provisions of the law for de- 
termining questions novel and difficult. 

The indictment charged, that the defendants ‘‘wickedly 
and maliciously devising and intending unjustly to vex, 
oppress John Self, and todeprive him of his good name, fame, 
credit and reputation, &c. on &e. at &c. wickedly and un- 
lawfully among themselves, did combine, conspire, con- 
federate and agree, falsely and without any reasonable or 


probable cause whatsoever, to charge and accuse the said 


John Self with having stolen, taken and carried away, 
feloniousiy, a certain bank note, for the payment of one 
dollar, of the value of one dollar, on the Augusta Insur- 
ance Company,”’ &c. And that ‘the said Franklin 
Brown, on, &c. at &c. in pursuance of, and according to 
said conspiracy, combination, confederacy and agreement, 
between them, &c. did say tothe said John Self, that he 
the said John Self was a man of credit, and that he, the 
gai) John Self, had better make it up than have his credit 
blasted.”” And that the said Franklin, in pursuance of 
said combination, conspiracy, &c. so had; &c. did, on &e. 
at &c. unlawfully and wickedly exact, take and receive, 
of and from the said John Self, a sorrel mare, of the goods 
and chattels of the said John Self, of the value of fifty dol- 
lars, for and asa compensation for the pretended offence 
above mentioned; whereas in truth and in fact, the said 
John Self never was guilty of any such offence, &c. Te 
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the great damage, &c. and against the peace and dig- saxvary ism, 
PN Nee 


nity, &c. 


Suortripger and Percx for the defendants, contended 
that the judgment should be arrested: 

1. Because a conspiracy is not an offence reached or 
punishable by the laws of this State. ¢ : 

2. Because the indictment itself is insufficient. It al- 
leges only, that they conspired to charge and accuse, 
without averring that the charge was to be by indictment 
before a competent Court, or in what manner, or that any 
act was done. It should also be expressly averred that 
the defendants did ‘falsely charge.”’ It has not the legal 
precision which is necessary. ® 

Srewanrt, for the State, insisted that a conspiracy is 
an offence at common law, and that as such, not being pro- 
vided for particularly by our statute of crimes and punish- 
ments, it was punishable as at the common law, as provided 
by the general clause of the statute, which is to that effect; 
that as to the form of the indictment, no more certainty is 
required in an indictment than in a declaration, and that 
it is according to the authorities and precedents. 


By JUDGE COLLIER. The points insisted on, pre- 
sent for our consideration, two questions. 1. Isa con- 
spiracy an indictable offence by the laws of this State? 2. 
Is the indictment sufficient in law? 

It was conceded in argument, that a conspiracy was 
punishable at common law, but that we had not adopted 
itasan offence in our code of criminal jurisprudence. 
This objection we think is not halal yet for its 
novelty, it merits consideration. By the 2d article of the 
ordinance of 1787, ‘‘for the government of the Territory 
of the United States, North West of the Ohio,’? which 
was afterwards made the fundamental law of the Missis- 
sippi_ Territory, it is provided that ‘‘the inhabitants of the 
said Territory shall always be entitled to the writ of habeas 
corpus, and to the trial by jury; to a proportionate repre- 
sentation of the people in the legislature, and to judicial 
proceedings according to the course of the common law.”? 
‘This provision was doubtless made with reference to the 
common law of England, and hence that law need not have 
been declared to be in force here by express enactment; 
but if express legislation were necessary, the part of the 


ordinance referred to, may be considered as having that © 
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january 1830. effect. We cannot yield our acquiescence to the proposi- 
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The State 


Vv. 
Cawood et al. 





_— 


« Lawsof Ala. 
M4. 


tion, that the common law of England was abrogated by 
our secession from that country, although aware that this 
doctrine is sustained by some respectable names. We are 
willing to admit, that as the common law of England, it 
no longer obtains, yet as the law of the different members 
of the union, in which it once obtained, it-still maintains 
validity without the aid of legislative enactment, so far as 
compatible with the genius of our institutions. 

I take it then as most obvious, that Congress designed 
to make the common law of England, so far as applicable, 
the rule of action, both in civil and criminal proceedings 
in the Mississippi Territory. This idea, in regard to 
crime, isstrengthened by the 45th section of the “act forthe 
punishment of crimesand misdemeanours, originally passed 
in June, 1802, but re-enacted with amendments in 
1807.’ After the enumeration of many offences, among 
which conspiracy is not included, the section referred to, 
declares “that every other felony, misdemeanour or of- 
fence whatsoever, not provided for by this, or some other 
act ofthe General Assembly, shall be punished as hereto- 
fore by the common law.” This act was enacted upon 
the hypothesis, that the common law was in force here: 
or it would have specifically mentioned the offences which 
were understood to be punishable. 

This being all the written law upon the subject, existing 
anterior to the adoption of our constitution, the 5th sec- 
tion of the schedule of that instrument, declares that ‘all 
laws and parts of laws, now in force in the Alabama Ter- 
ritory, which are not repugnant to the provisions of this 
constitution, shall continue and remain in force as the laws 
of this State, until they expire by their own limitation, or 
shall be altered or repealed by the legislature thereof.” 
By this section it is clear, that all laws whether unwritten 
or statute, if consistent with the constitution, are con- 
tinued in force. 

It is proper to consider now, what conspiracies are pun- 
ishable by the common law. _ It was insisted in argument, 
that to make tie defendants criminally amenable to the 
laws, it was necessary that their unlawful intention should 
have developed itself by some advances towards its con- 
summation. We think differently, and believe that the 
brief definition of the offence, given by Lord Coke, and 
relied on by the counsel for the plaintiffs in error, as con- 
ducing to that conclusion, if to be understood literally, is 
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too contracted. Numerous cases of conspiracy have becn sanvary 1830. 


adjudicated in the Criminal Court of New York, which * 


are reported in the New York City Hall Recorder; some 
expressly upon common law principles, and none, so far as 
we have been able to discover, ona statute; all of which 
inculeate a doctrine very different from that of Lord 
Coke. It isthere held,@ that to sustain an indictment for 
a conspiracy, it is incumbent en the publie prosecutor to 
shew that twoor more persons confederated together to 
do anact known by them at the time to be unlawful, and 
without colour of right; or to prove some facts from which 
such a confederacy can be reasonably inferred. It is al- 
so there held to be unnecessary in a prosecution for a 
conspiracy, toshew that any step was taken by the con- 
spirators or either of them, to consummate the act agreed to 
be done, it is sufficient if an agreement to do some un- 
lawful act existed. It is further held, that an indict- 
ment for a conspiracy to cheat or defraud an individual of 
his money or goods, may be maintained though the 
means be not charged by which the conspiracy was to be 
effected.¢ In a cause which was there argued elaborately 
by very eminent counsel, upon the common law doc- 
trine,@ itis held that any confederacy to do that which 
will injure an individual, is a conspiracy, though it might 
be just and lawful for either of the partics to such confed- 
eracy individually to meditate and accomplish such act. ¢ 

I will remark, that the cases quoted from the City Hall Re- 
corder, were argued by the most distinguished lawyers of 
New York, and determined by some of the ablest jurists 
of that State; and as authority, are therefore very respect- 
able. 

It cannot be, as insisted by the counsel for the plaintiffs 
in error, that aconspiracy is not an offence known to our 
laws; because the villanous judgment which was awarded 
to it by the common law, would not be tolerated by our 
constitution, as being, if not cruel, at least unusual. 
Without inquiring whether a conspiracy which did not 
suppose an accusation of some crime punished capitally, or 
some crime of thespeciesofcrimen falsi, has been thus rig- 
orously punished, we are prepared to say, that if the con- 
stitution repealed the appropriate common law punishment, 
the offence still continues, and may be punished as all 
other misdemeanours to which no other punishment was 
assigned, by fine and imprisonment. This docirine in 
the case of a common scold, underwent a very able diseus- 
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JANUARY 1830. Sion in the Supreme Court of Pennsylvania a few years 
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b Page, 1320. 





ago, in which Judge Duncan delivered a very learned 
opinion, deciding, that though the ducking stool could no 
longer be used, fine and imprisonment might be substitut- 
ed. And we believe, in the celebrated case of the United 
States v. Ann Royall, under the influence of the com- 
mon law, the defendant was punished by fine and im- 
prisonment. Having shewn, as we believe, that a con- 
spiracy isan offence punishable by our laws, we proceed 
to consider the sufficiency of the indictment. 

The indictment, with only slightand immaterial variations, 
conforms to the precedent in3 Chitty’s Criminal Law, 4 
which, on objection, was holden to be good in 3 Bur- 
rows. © Ifthe cases to which we have referred, as shew- 
ing the essentials to constitute a conspiracy, are founded 
in correct ideas of the offence at common law, and of this, 
we do not doubt, we are ata loss to conceive to what 
part of the indictment exception can be taken; and have 
therefore no hesitancy in declaring that the judgment must 
be affirmed. 

Judgment affirmed. 





Sykes et al. v. Syxes et al. 


1. To constitute a nuncupative will, the words spoken must have legal cer- 
tainty, and be intended asa will. 
2. And they must be spoken in eztremis. 


Tuts was a bill in Chancery, filed in Morgan Circuit 
Court, in December 1827, by Richard Sykes, for himself, 
and as guardian for, and next friend of Robert Sykes, 
William Sykes, and Rebecca Sykes, infants, against James 
T. Sykes, administrator with the will annexed, and James 
Sykes, an infant, for the purpose of setting aside a nun- 
cupative will, which had been admitted to probate as the 
will of John Sykes the deceased brother of the complain- 
ants. 

The bill charged that John Sykes, died intestate, about 
the 3d of February 1827, leaving real and personal prop- 
erty, greatly exceeding one hundred dollars in value; and 
that the complainants and James Sykes were his lawful 
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ars heirs and distributees; that a nuncupative will was proved JANUARY 1950. 
ied and recorded on the oath of Joseph Sykes, in Morgan —“ vY “~ 
no county Court; the record of which is in these words: "¥*es¢t#l 
na “Being at John Sykes’ on the 2d day of February 1827, Sy¥kesetal. 
ted he being weak in body, but 1 believe sound in mind and ————— 
_ memory, I asked him what he thought of his situation, if 
he thought he ever should get well, he once thought so. 
— I asked him in case he should die, the way we must all 
ped go, what he wanted done with his property; he observed 
he wanted his brother James to have itall. He died on 
ap the 3d day at night, somewhere about two o’clock. This 
4th of February 1827. JoserH SyKeEs.”’ 
Ww It is further alleged, that the words were spoken in the 
led presence of only one person, the said Joseph Sykes; that 
nis, the declarations were loosely made, a day or two before his 
hat) death, when he was doubtful if he would recover or die; f 
ave that the witness was not called on to hear the words as the f 
ust last will of the deceased, but that the words were spoken j 
in answer to casual questions, made to him by said witness; i 
that at the time, he was completely able to have made a f 
will in writing, with all due solemnities; thatthe said sup- y 
posed willhad been admitted ta record without due sol- | 
) emnity; that the complainants reside in Virginia, and had 
no notice of the probate. The complainants charged that 


the defendant, James T. Sykes, had procured letters of 
administration, with the will annexed, and would pro- 
| ceed to deliver the estate to James Sykes; and they pray- 

ed that the probate and will might be set aside, and that 

cgr- distribution be made as _ in cases of intestacy between the 








m brothers and sister. The written statement was sworn to 
before the Judge of the county Court of Morgan county, 
uit =) on the 23d of May, and ordered to be recorded. 
aif, James T. Sykes, the administrator, and Joseph Sykes, 
es, as guardian for the infant, James Sykes, answered: They 
nes admit the deceased died at the time mentioned in the bill, 
nes leaving two quarter sections of Jand, and ten or twelve 
un- negroes; but deny the intestacy. Joseph Sykes says that 
the the deceased had been sick for ten or twelve days, part of 
in- the time being pretty well, walking about in the early 
part of his sickness, and until about one week before he 
outs died, when he was taken very ill, and confined to his bed; 
op- that he believes he was of sound mind and sensible, when 
ind he declared his will; he referred to the sworn state:nent 
ful as being truc, and stated it was reduced to writing on the 
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sanuary 1530. 4th of February, about two days after the words spoken: 


Sykes et al. 
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Sykes et al. 
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that the words were spoken in his presence, alone at the 
time, but that he had declared the same intention to two 
other persons, about the 20th of January previous. They 
answer, they believe fully his intention was as expressed. 
They further answer, that the deceased became partially 
insane some time in the night after making this will, and 
so continued till his death, which occurred about: thirty 
hours after. The answer further states, that the deceased 
appeared to be under the belief, when he spoke the 
words, that he would die. It is also denied that the words 
were casually spoken, but that the questions were asked, 
and the inquiry made fairly with the view and purpose 
to learn what disposition the deceased wished to be made 
of his property after his decease. 

Murphy, a witness for the defendants, deposed that the 
deceased stated, about a month before his death, that he 
was very much attached to his brother James, and that 
if he were then to die, he would hequeath him all his prop- 
erty; and that if he were married, and had no children, he 
would leave him one half of his estate. 

Bulloch, another witness, deposed, that about fifteen or 
twenty days before his decease, the intestate said, that in 
case of his death, he wished his brother James to have 
the whole of his property. 

Sturgis, says he visited the deceased as a physician, and 
that, with the exception of three or four hours, he was 
with him from an hour before sunsct on Friday evening, 
titl his decease, which occurred on Saturday night, about 
two o’clock; that during that time, he was not in a situa- 
tion to have made any disposition of his property, or to 
come toa correct conclusion on any subject; that he 
was too weak to have written a will, and delirious. 

It was admitted, that during the illness of the deceased, 
he had every ordinary facility to have written his will, as 
pen, ink, paper and attending friends; and that he could 
write, wheu physically able. Also, that the deceased had 
declared himself more partial to his brother James, who 
had come with him to this country, and lived with him at 
the time of his death, than towards his other brothers and 
sister, who lived in Virginia. 

The cause was heard before Judge Gavle. at April term 
1828, who rendered a decree, dismissing the bill, and es- 
tablishing the will. ‘To reverse wi: iweree, the com- 
plainants sued their writ of error to this Court. 
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Cray and M’Cuiune, for the appellants, argued that the sanvary 1830. 


evidence was insufficient to establish the words as a will; 
that they were not intended by the deceased as a will, and 
that no words could be established as a nuncupative will, 
unless spoken in extremis, and when there was neither 
time nor opportunity to make a written will. ¢ 


‘Horxrns and Brannon, contra, argued that the decree 
was proper, because: Ist, one witness is sufficient to 
establish a nuncupative will, and it is sufficient to prove 
by evidence the animus testandi of the deceased. 2d, 
the proof establishes that the will was made according to 
his intention long before expressed; ¢ and 3d, because it 
was made at his own house, in his last sickness, just before 
he died, and he was unable after making it, to have made 
or written any other. ¢ 


sy JUDGE WHITE. In revising this decision, two 
main questions present themselves for our eonsideration: 
First, did the words spoken by the deceased, on the Fri- 
day betore his death, manifest with sufficient legal cer- 
tainty, that they were intended as his will; and secondly, 
were they spoken in that extremity in which alone the 
law authorizes a nuncupative willto be made. Toller, 
defines a will or testament to be ‘¢a Jegal declaration of 
a party’s intentions, which he directs to be performed, after 
his death.’? When this declaration is reduced to writing, 
with the ordinary solemnities, there remains no question 
as to the intent of the testator to make his will. And if I 
mistake not, an examination of the cases at common law, 
of the disposition of personal estates by testament, will 
shew that the Courts have, at all times, been particularly 
eareful to see that the animus testandi was fully proven 
before they would establish a will. Hence, even the re- 
ducing of a man’s intention to writing, or directing it to 
be done, would not, if left incomplete, except under pe- 
culiar circumstances, be considered as his will; and the 
policy of our law has been from the earliest ages, to favor 
written wills; one motive for which, no doubt was, that 
the design of the testator might be clearly exhibited. 
Even in the days of remote antiquity, when reading and 
writing were such rare accomplishments as to confer pe- 
cuiiar privileges, nuneupative wills were not established, 
except when made in extremis; and experience soon 
taught our forefathers, that the license of the common law, 
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sanuaryis0, though narrowed to so small a compass, was still too great 
—"v™“\ for the good of society. The celebrated case of Coles v. 
puneoe al. Mordaunt, in the 28th of Charles II., in which it is re- 
Sykeset al. ported, that out of nine witnesses, sworn to prove a nun- 





cupative will, almost all were perjured, and Mrs. Coles, 
herself, guilty of subornation of perjury, manifested that 
the temptation was too strong for human nature, and led 
soon after to the salutary statute ofthe 29¢h of Charles IL, 
which with but slight variations, has. been -incorporated 
intoour code. The numerous precautions and require- 
ments of this statute have almost, (to use the language of 
Blackstone, ) brought nuncupative wills into entire disuse. 
Great particularity is necessary to establish them, and 
nothing is of more importance than a clear manifestation 
of the animus testandi; therefore it is, that the statute 
requires that ‘the testatorshould call on the persons present 
at the time of making such will, or some of them, to take 
netice, or bear testimony, that such was his will, or to 
that effect.”” 

In the case before us, there was xo particular call on 
the witness to take notice, &c. but it is contended that it 
was to that effect. What the deceased said, was in answer 
to a question put tohim by the witness. This, of itself, 
does not prove that he had not the requisite animus fes- 
tandi; but we are sustained by nigh authority in saying, 
that in sucha case the Court should be more upon their 
guard against importunity, more jealous of capacity, and 
more strict to require evidence of clear intention than in 
ordinary cases. The facts shew, that in previous conver- 
sations, the deceased had expressed the same design to 
leave his property to his brother James, which he did on 
the Friday before his death; and as there was nothing pe- 
culiar in his last expressions on the subject, it may be 
fairly argued, that though they, together with what he had 
before said, evinced the inclination of his mind as to the 
disposition of his property, yet, that he did not intend 
them as the declaration of his will. Had this been his de- 
sign, it is both reasonable and natural to suppose, that he 
would have accompanied his expressions with words more 
emphatic and unequivocal; and if we admit that he was 
conscious of the near approach of his dissolution, it is 
stranger still, that when the subject was brought to his re- 
coliection, by the question of the witness, he did not avail 
himself of the few remaining moments, either to have his 
will written, or to express it with a clear and unambigu- 
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wus manner and intent. To me, itis evident, that though JANUARY 1836, 
a4 


he did design to leave his property to his brother James, 
yet, either from a fluctuating state of mind, an unwilling- 
ness to do an act which brought the contemplation of death 
immediately before him, or deceived by a delusive hope 
of recovery, he did not make, or at any one time design 
to make his will, within either the words or spirit of the 
statute. As to the second point, it is worthy of remark, 
that our statute adopts the words of the 29¢h of Charles 
IT, that nuncupative wills must be made ‘‘in the time of 
the last sickness;’’ and these expressions, as appears by the 
case cited from 20th Johnson, 502, have been construed 
by the Courts to mean, in extremis. These latter ex- 
pressions, as appears from the same authority, were un- 
derstood by the writers before the 29th of Charles JI, 
when applied to this subject, to mean the veriest extremi- 
ty, when a man, in the words of Perkins, ‘‘lieth languish- 
ing for fear of sudden death, and dareth not to stay the 
writing of his testament.”? Chancellor Kent sustains the 
same idea, by obserwing, that there isa strong analogy be- 
tween these nuncupative wills, and a gift upon the death 
bed, or a donatio causa mortis, and these gifts, he says, 
are defined in the very terms of a proper nuncupative will. 
A donatio causa mortis, is where a man lies in extrem- 
ity, or being surprised by sickness, and not having an op- 
portunity of making his will, but lest he should die before 
he should make it; gives away personal property with his 
own hands.”? Then, to apply these explanations of in 
extremis or last sickness, to the case at bar, the deceased 
had time, had he been so disposed, after his expressions 
referred to, tohave procured the writing of his will; he 
had friends and ail the ordinary facilities at hand; but he 
did not do it, or express a desire to have itdone. He 
must then, either have been indisposed at the time to 
make his testament, or aroused by the perilous extremity 
ofhis condition; he would have evinced something of 
that hurried anxiety which fearful necssity seldom fails to 
produce. Nothing, however, of this is in proof, buta 
simple expression only, that ifhe should die, (implying at 
least some degree of doubt,) he wished his brother James 
to have all his property. Upon the whole, I am well 
satisfied, that the indispensable requisite of the animus 
testandi is wanting in the case, and that it is perhaps 
more than doubtful, whether the deceased, at the time of 
using the expressions recorded as his will, was in that 
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JANUARY 1830. extremity of condition, which would authorize him to 
make a nuucupative will. The decree then, dismissing 
: the bill, was erroneous and must be reversed, and this 
Sykesetal. Court proceeding to render such decree as should have 
been made below, order, adjudge and decree, that said 
nuncupative will be vacated, and set aside ‘and that James 
T. Sykes, the administrator, proceed to distribute the es- 
tate of said John Sykes, deceased, according to law. 


Sykes et al. 
Vv 





Decree reversed and rendered. 





Davis v. Dicxson et al. 


V1. In debt ona guardian’s bond, it is sufficient if the breaches are assigned ia 
the ~ eee and itis not error that the declaration is on the penalty 
re 8 

2. Sich action must be in the name of the Judge of the County Court, for 
the use of the person injured. e 

3. Itis however ae ifthe declaration shews for whose use the suit 
is brought, it is not indispensable that it appear in the writ. 

4. Nor is it necessary that it appear in the declaration in what particular 
manner he has become interested. 

5. Tke bringing of the suit is sufficient evidence that the person injured re- 

uested it to be instituted. 

6. Where one pleads in abatement to the writ and declaration, aad the 
plea is overruled on demurrer, he cannot insist ch the same matter in ar- 
rest of judgment, if he has pleaded over. 

7. The record contained three pleas, which were demurred to, but no dis- 
position ofthem appeared. ‘here was a trial on the merits, and motion 
in arrest ofjudgment. Held,that the motion in arrest was an abandon- 
tment of the pleas. 


THis was an action of debt in Franifin Circuit Court, in 
which ‘‘James Davis, Judge of the County Court of Frank- 
lin county, successor of William Lucas,” was plaintiff, and 
‘‘Michael Dickson and John Davis” were defendants, in- 
stituted in 1824, torecover on a bond made by Dickson 
as principal, and Davis and one Thomas, as his securities, 
dated in May 1820, payable to Lucas, as Chief Justice of 
the County Court of Frankin county, and his successors in 
office, in the penalty of $20,000, conditioned, that Dick- 
son, who had been appointed guardian of Nancy Rogers. 
an infant, should well and truly perform the duties of guar- 
dian. The declaration was on the penalty of the bond, 
without noticing the condition, or assigning special breach- 
€s, the usual breach only of non-payment of the money 
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1 to being alleged; and in the declaration, it was stated that (ANUARY 1830, 
ing the suit was brought ‘for the use of Thomas W. Shearon,”’ pot 

this which did not appear in the writ. The defendants craved . 

ave oyer of the bond and condition, and pleaded in abatement Dickson etal. 
aid to the writ and declaration, because it did not appear in 

nes the writ what right James Davis had to sue, or for whose 

es- use the suit was brought, and because, by the declaration, 


it appeared to be for the use of Shearon on a guardian’s 
bond, when it did not appear that he had any interest, &c. 
‘ This plea was demurred to, and the demurrer was, by the 
Circuit Court overruled. The defendants then pleaded 
four pleas. To the. three first pleas, the plaintiff demur- 
red, but the record does not shew that any disposition 
was made of these demurrers. 

The fourth plea, after craving oyer of the bond and 
setting out the condition, averred performance of the con- 
dition; to which the plaintiff replied, assigning breaches, 
and to this there was a general rejoinder and issue to the 


we country. At March term 1828, the plaintiff obtained a ver- 
dict for $9,680 20, and judgment was entered for $2,000, 
» for which might be dicharged upon the payment of $9,680 20. 
‘suit The defendants moved that this judgment be arrested, 
‘lind for the following reasons: Ist, that there was no cause of 
| action in the plaintiff’s declaration. 2d. That it did not 
dre- appear that James Davis had any right to commence the 
i the action. 3d. That it does not appear in the original writ, 
nar- for whose use the suit is brought. 4th. That the declara- 
dis: tion was on the bond of the guardian of Nancy Rogers, 
stion for the use of Shearon, without shewing what interest 
aad Shearon had in the action, or how he became entitled ta 
an actionon the bond. 5th. That the original writ did 
, in not shew any cause of action, or that James Davis had any 
nk- right to sue. 6th. That it did not appear from the writ 
and or declaration, that any one had sustained an injury, nor 
in- did the writ disclose for whose use the suit was com- 
son menced. And 7th, that the writ and declaration shewed 
ies, no default in Dickson as guardian. On these reasons, the 
> of Circuit Court arrested the judgment, and to reverse this 
3 in decision, the plaintiff prosecuted his writ of error to this 
ck- Court. 
ers. 
lar- Hopxrns and W. B. Marrtty, for the plaintiff in error. 
nd, There is no error in the writ and declaration, but if there 
ch- was, the same matters which were relied on to arrest the 


rey judgment, were previously pleaded in abatement, and af- 
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CASES DETERMINED IN THE 


ter the determination of the demurrer to that plea, the de- 
fendants elected their course, and pleaded over; thereby 
they waived all benefit of the objection. If they wished 
to insist on those matters, they should have relied on the 
plea, and not pleaded over.¢ There was a full and fair 
trial on the merits, and a verdict for the plaintiff. All 
errors were waived by going ‘to trial without relying on 
the pleas, if any had previously intervened. » 


Gay te, for the defendants. 


By JUDGE TAYLOR. The plaintiff in error is un- 
derstood to insist, that the judgment below should be re- 
versed for the following reasons, viz. Ist. There was no 
error in the writ, declaration or other proceeding below. 
2d. The plea in abatement included all the ground taken 
on the motion to arrest the judgment, and the defendants 
submitted to the correctness of the decision on the demur- 
rer to that plea, by pleading over, and thereby waiving 
their right to any advantage on account of thaterror. 3d. 
In arresting the judgment, ‘he Cireuit Court revised and 
reversed its own decision, which had been made in sus- 
taining the demurrer to the plea in abatement, which it 
could not do. 4th. That all the errors in the pleadings, 
if any there be, are cured by the verdict. 

In the case of Parks §& Burke v. Greening, ¢ it was de- 
cided by this Court, that ifa defendant submits to plead 
over after a demurrer to his plea in abatement is sustained, 
he arquiesces in the decision of the Court, and eannot af- 
terwards have that opinion reversed. There is no dis 
position now felt to disturb this decision; ard certainly 
by applying it to this case, the invescigation might be con- 
siderthly shortened.. But the Court is willing to settle 
the points which have been raised in the cause, without 
taking shelter under this rule — I will, therefore proceed 
to examine the reasons assigned on the motion made in 
the Cireuit Court to arrest the judgment. 

The first is, ‘‘that there is no cause of action in the 
plainiff’s declaration.”” Tunderstand this to mean, and 
it has been so argued by counsel, that the declaration is in- 
sufficient in not setting out the condition of the bond, and 
assigning breaches thereof. Previous to the statute, 8 
and 9 William /11 . in actions instituted on penal bonds, 
the plainiiff had yusgment and sued out execution for the 
full amount of the penalty, where a breach of the condi- 
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tion was proved. At that period, suits were always JANUARY 1830. 
brought, and plaintiff’s declared for the amount of the 
bond; the declaration simply ‘recited the amount for v. 
which the bond was given, and averred a breach in the Dickson etal. 
non-payment of that sum;¢ the defendant then craved 
over of the bond and eondition, and pleaded performance aSee 1 Will- 
of the condition; whereupon the plaintiff replied, assign- 5)""° sei 
ing breaches, upon which the parties went to trial, and if 
the plaintiff proved a breach of the condition by the de- 
fendant, he had judgment and execution for the whole 
amount of the bond, without regard to the damages, which 
he really might have sustained. The great injustice which 
was often done by judgments of this description, induced 
Courts of Chancery to interfere at an early day, by injoin- 
ing the amount of the judgment, except the damages actu- 
ally sustained. The statute above mentioned, was passed 
with the single object of enabling Courts of law to do that 
justice, for which a resort to Chancery had been neces- 
sary. It was not the intention of the framers of the law to 
vary the remedy further than was necessary to secure the 
right. Plaintiffs were authorised to assign as many 
breaches as they thought right, when, before, only one 
Was permitted to be assigned. But the reason of this is 
obvious. Previous to the statute, the proof of any one 
breach, was sufficient to fix the defendant with the whole 
amount of the bond, and it would have encumbered the 
record, and increased the expenses of the suit, by adding 
more, without producing any corresponding advantage. 
But after this statute was passed, the recovery was pro- 
portioned to the injury, and as every additional breach 
produced an additional injury, of course it became essen- 
tial to the plaintiffs right to permit him to assign as many 
as he could hope to prove. But it was of no importance 
that he should make this assignment in any way different 
under the statute, from what had been customary at eom- 
mon law; accordingly we find the statute altogether silent 4 See 1 Will- 
on this subject; and that the practice formerly pursued, ~ aa Seund, 
is still retained in England. 4 
But it is urged by the counsel for the defendant, that 
there is no instance in which the law authorizes Judges of 
County Courts, as such, to take bonds for the mere pay 
mentof money. ‘That all the bonds whieh they are per- 
mitted to take officially, must be given with conditions, to 
be discharged by the performance of some duty; that the 
declaration must shew, that a-bond thus taken, is nota 
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JANUARY 1890. mere money bond, or it does not accord with the statute 


Davis 
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Dickson et al. 





aLawsof Ala. 
383. 


which gives the authority. This objection may be an- 
swered in different ways. For aught that appears on the 
declaration in the present case, except that the suit is 
brought by the plaintiff as successor of William Lucas, the 
words ‘‘Judge of the County Court of Franklin county,” 
might have been mere words of description, and it would 
have devolved upon the defendant to shew they were not. 
But if the bond was taken officially, this must be made 
to appear in some part of the record, and a defence would 
be equally available if the breaches are assigned in the 
replication, or suggested on the roll, as when such assign- 
ment is made in the declaration. The 24th section of the 
act of the Mississippi Teritory, passed in 1811, entitled 
‘tan act, regulating judicial proceedings in certain cases, 
and for other purposes,” so far as this point has been con- 
sidered, corresponds with the statute of William JJ. I 
am therefore of opinion, that there is cause of action in the 
plaintiff’s declaration. 

The second reason given on the motion in arrest of 
judgment, is, that ‘sit does not appear from the proceed- 
ings in the said cause, that said James Davis had any right 
to commence an action.”’ 

By an act passed in 1803, 4 the power of appointing 
guardians to minor’s, is vested in the Chief Justice of the 
Orphan’s Court. The Chief Justice of the Orphan’s 
and of the County Court, was at that time one and the 
same person, and there was an officer of this kind in each 
county. Ithas not been contended in argument that this 
bond is void, because it was given to ‘*William Lucas, 
Chief Justice of the County Court,”’ instead of “William 
Lucas, Chief Justice of the Orphan’s Court.”” This point 
was not made below, nor could it now be here; and if it 
could, I do not believe it would avail the defendant any 
thing to raise it. 

By the 25th section of the act last referred to, it is 
provided that ‘‘bonds given by executors, administrators 
and guardians, and all other bonds taken in the said Court, 
shall be made payable to the said Chief Justice, and his 
successors in office. By the 39th section of the same act, 
it isdeclared, “that in case any bond become forfeited, it 
shall and may be lawful for the Chief Justice of the Or- 
phan’s Court, to cause the same to be prosecuted at the 
request of any party grieved by such forfeiture, and it 
shall not become void upon the first recovery,’ &c. The 
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bond, which is the foundation of this action, was taken by uae 


virtue of this statute. 

After the adoption of our constitution, and the admis- 
sion of Alabama into the Union as a State, viz. in 1821, 
our County Court system was recognized; a County Court, 
consisting of one Judge, was established in each county, 
and in him was vested all the powers previously exercised 
by the Chief Justice of the Orphan’s and County Court. 
The law making this change in the County Court system, 
enlarges, insome instances the jurisdiction of the Court, 
and specifies many of the powers of the Judge. It defines, 
at considerable length, the manner in which letters testa- 
mentary and of administration shall be granted by him, 
prescribes the form of a bond to be executed by executors, 
administrators or guardians, and in the same section in 
which that form is prescribed,@ and immediately after, 
there is the following provision: ‘‘Such bond shall not 
become void on the first recovery, and may be put in suit, 
and prosecuted from time to time, against all or any one or 
more of the obligors, in the name, and at the costs of any 
person or persons injured by a breach thereof, until the 
whole penalty shall be recovered thereon.” 

It is urged by the defendant’s counsel, that this pro- 
vision is the one, and the only one, under which the action 
onthe bond sued on in this case, could have been prop- 
erly instituted; that it should have been brought “in the 
naine of the person injured,”’ and not in that of the Judge 
ofthe County Court. It has already been decided by this 
Court,in the case of Murphy v. May, » that the correct 
construction of this clause is, that the action should be 
brought in the name of the obligee for the use of the per- 
son interested ; thereby effecting the object oftheactin mak- 
ing the party seeking the redress responsible for the costs. 
I would hesitate long before I could consent to introduce 
such an anomaly in practice, as an action in the name of 
one man on a bond given to another, without an assign- 
ment. 

The 20th section of this act of 1821, contains a pro- 
vision which embraces, in its commencement, a bond of 
this description. It begins by declaring ‘‘that all bonds 
and recognizances, which may have been given or made 
payable to the justices of any County Court, or Orphan’s 
Court, or to the Chief Justice of such Courts, heretofore 
established by the laws of the Mississippi Territory, or of 
the Alabama Territory, or of this State, shall enure and 
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JANUARY 1830. he payable tothe Judge of the County Court of such coun 
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ty, and his successors in office.”” Thus far the section is 
plainly applicable; the only difficulty results from the 
words which follow those last recited, which are these, 
viz. ‘‘for the use of the county, and suits may be prose- 
cuted, and judgments recovered thereon, in the name of 
such Judge, or any of his successors, &c. It is not to be 
supposed that the General Assembly intended, that exe- 
cutors, administrators and guardians bonds should be sued 
on for the use of the county; there is no doubt that this 
clause of the section was intended to refer to recognizan- 
ces on bonds ofa public nature, the money arising from 
which, was to be paid into the county treasury when col- 
lected; and I consider the inference fair, that on other 
bonds it was intended that suits should.be brought in the 
Same way, that istosay, in the name of the Judge of the 
County Court, for the use of the person interested. 

I come now to consider the 3d reason for the motion in 
arrest of judgment, viz. ‘there is nothing in the original 
writ which shews for whose use the suit is brought.”? The 
object of the law in requiring that suits of this descrip- 
tion shall be brought for the use of the person injured, or 
alleging himself so to be, has already been explained. In 
this way, the Judge of the County Court is to be protected 
from responsibility for costs. This also, is the exposition 
mae of the statute in the case just cited, of Murphy v. 

Jay, in which case a judgment sustaining a demurrer to 
the declaration on the. ground that it did not appear for 
whose use the suit was brought, was affirmed. But it has 
no where been determined, that this should appear in the 
writ. In the present case, the declaration does set out, 
that the suit is brought for the use of Thomas W. Shear- 
on, thereby rendering him liable to a judgment for costs in 
the event ofa successful defence. Por my own part, how- 
ever, I should feel much inclined, were it necessary, to 
overrule the opinion in the case of Murphy v. May; that 
decision would seem to preclude the Judge of the County 
Court from protecting the rights of minors, by voluntari- 
ly instituting actions on the bonds of guardians, executors, 
&e. It certainly would never be determined, that if he 
saw the estate wasting away by the misconduct of persons 
filling these trusts, that it would not be in his power to 
protect the interests of infants, by instituting actions on 
the bonds of the trustees for their benefit, although they 
might be too young to be aware of the jeopardy in which 
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ouns their property was placed, and of course could make no a 
on is request which would render them responsible for the Davis 
the ? costs. 
ese, The 4th reason offered in arrest of judgment is, that Dickson et al. 
‘ose- the declaration does not shew what interest Thomas W. 
ie of Shearon, for whose use the suit is prosecuted, has in the 
o be estate of Nancy Rogers, the infant, to secure whose rights 
exe- | the bond was given. It is clearly unnecessary that any 
sued thing of the kind should have been shewn by the plaintiff; 
this } whether the defendant would have been permitted by 
zan- plea or otherwise, to bring this point before the Court, it 
rom is not necessary now to determine. It may probably be 
col- a fact which the Judge of the County Court is alone to 
ther decide on, when the application is made to him to bring 
the the suit; and it might render lim responsible to those real- 
the ly interested, were he to permit a stranger, by the use of 
} his name, to recieve money to which others were entitled. 
min | The subsequent reasons are included in those already 
‘inal | considered. It has been argued, however, that the pro- 
The | ceedings are fatal in not shewing that the person for whose 
rip- use the suit is brought, had requested the plaintiff to in- 
|, Or | stitute the action. This is believed to be proved by the 
In | institution of the suit itself. Whenever an action is 
cted brought ona bond of this description, for the use of any 
tion third person, it is to be inferred that he has directed the 
yu. | Judge of the County Court to bring the suit; and if this 
r to pre sumption be untrue, he has ancasy mode of making 
‘ for it appear by dismissing the suit. 
has | Since writing the foregoing, I have read the opinion 
the delivered in this Court, in the ease of F' uguav. Stone. a1 Stewart's 
out, The proceedings and judgment of the Circuit Court in ® 
ear- | that case were so evidently erroneous, that it is probable 
's in } it went off without argument or much consideration. I 
ow- | am entirely prepared to overrule so much of that decision 
, to ; as relates to the necessity of assigning breaches in the de- 
that | claration. The judgment in this case must be reversed; 
inty | but the question recurs, Whether is the cause to be remand- 
vari- ed, or such judgment rendered here, as should bave been 
ors, rendered in the Court below. 
f he li does not appear that any disposition was made by the 
‘ons Circuit Court, of the demurrer to the three first pleas of 
r to the defendant; and it was insisted by the defendant’s 
son | counsel in the argument, that if the judgment should be 
hey | reversed, the cause should be remanded, that the demur- 
ich rer to those pleas may be disposed of. A majority ofthe 
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JANUARY 1830. Court is of opinion, that the defendant abandoned those 
pleas, by moving in arrest of judgment before any decision 
of the Court had been pronounced upon them. 

Dicksonet al. The Court here, therefore, must proceed to render such 
judgment on the verdict as should have been rendered by 
the Court below. 


Judgment reversed and rendered for the plaintiff 


Davis 
v. 








Lucas et al. v. Arwoop et al. 


1. The creditors of a copartnership are entitled to be first paid out of the 
copartnership effects, tothe exclusion of the creditors of an individual 
partner. 

°, Chancery willlend its aid toa creditor to pursue an equitable fund for 
the satisfaction of his debt, provided he cannot obtain satisfaction at law. 

3. And when such creditor has subjected such fund by reason of his su- 
perior diligence, he will be entitled to retain it, and it will not be subject- 
ed to distribution among creditors generally. 

4. And thecreditor who first applies to Chancery for the benefit of the 
equitable fund, is entitled toa preference. 

5. Courts of equity regard rather matters of substance in determining the 
rights of parties, than mere technicalities. 


THis was an appeal sued to this Court by John R. 
Lucas, and Wyman & Clarke, to reverse a decree in equi- 
ty rendered in the Circuit Court of Madison county, at 
April term 1828. The facts of the cause are nume- 
rous, and the record very voluminous, but so far as ma- 
terial to the decision, they are recited in the opinion de- 
livered by the Chief Justice, and are as follows: 

The appellant Lucas was the holder of a note for up- 
wards of $6,000, made by S. D. Hutchings, & Co. a firm 
composed of the said S. D. Hutchings, who was Atwood’s 
intestate, and of one Henry C. Bradford; upon this note 
Lucas brought suit in 1820, on the common law side of 
Circuit Court, for the county of Madison, against the said 
Hutchings & Bradford, as partners composing the firm of 
S. D. Hutchings & Co. Pending the suit, Hutchings died, 
and his death was suggested on the record, and the suit as 
to him abated. In 1821, judgment was rendered against 

» Bradford, for the amount of the note, on which judgment, 
an execution issued against his goods and chattels, &c. 
which was returned nud/a bona. After they had given 
the note, on which Lucas had brought suit, one A. D. 
Veitch became indebted to the firm in the sum of $5,000, 
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tor which he gave his note. The copartnership was dissoly- JANUARY 1830. 


ed in 1820, and by the terms of the dissolution, Bradford 
assigned all his interest in the firm to Hutchings. On the 
day after this dissolution, and before it was known, Brad- 
ford, without the knowledge of Hutchings, transferred 
Veitch’s note, by indorsement in the name of the firm, to 
the Planter’s and Merchant’s Bank of Huntsville, in pay- 
ment of his own individual debt, due to the bank. 
Hutchings, afterwards filed his bill in Chancery against 
the bank and against Veitch & Bradford; upon which the 
bank was injoined from collecting, and Veitch from pay- 
ingthe note. The bill alleged, that the consideration of 
Veitch’s note was for the stock of goods sold by the firm 
of S. D. Hutchings & Co. and that the firm was greatly 
in debt, and owed for those very goods for which the 
note had been received; and prayed that the President and 
Directors of the bank might be compelled to surrender the 
note. Pending this suit in Chancery; Hutchings died, and 
Atwoed had the bill revived in his name, as the administra- 
tor of Hutchings: Veitch’s note was payable in notes on 
solvent persons, and shortly after the bill was filed, a 
receiver was appointed to receive from Veitch, notes in 
discharge of his own, to collect them, and hold the pro- 
ceeds subject to the further order of the Court. In 1825, 
the Chancellor made a final decree, so far as the bank 
was concerned, by which the President and Directors 
were required to deliver the nete up to Atwood, and to 
pay over to him any money that they had collected on it; 
and the suit was continued as to Veitch and Bradford. 
Immediately after this decree, Lucas, the appellant, 
filed his bill against Atwood & Veitch, for the purpose of 
subjectipg to the satisfaction of his judgment, such money 
as might be paid over to Atwood, and the amount that 
should be ascertained to be due from Veitch on a final 
hearing, on account of the insolvency of the makers ot 
some of the notes he had placed in the receiver’s hands. 
Some time after Lucas’ bill had been filed, Wyman & 
Clarke sued the said Henry C. Bradford as surviving co- 
partner, who resided beyond the limits of this State, by 
an original attachment, and had Veitch garnisheed, whe 
appeared in Court, and answered that he was indebted to 
Bradford, as survivor, twenty-five hundred dollars, and 
the Court gave judgment against him for the amount ad- 
mitted by him to be due, in favor of Wyman & Clarke. 
Veitch did not disclose to the Circuit Court the pendency 
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JANUARY 1830. of the bill of Atwood, as survivor, against him and Brad- 
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ford, the existence of the injunction, nor that Lucas had 
filed a bill against him and Atwood. After discovering 
that he had committed himself by his negligence, and 
that he was likely to have the amount due from him to 
pay twice, he filed his bill of interpleader against Lucas, 
Atwood and Wyman & Clarke, and obtained an injunction 
against the two last, injoining them from proceeding on 
the judgment they had obtained against him. ‘The insol- 
venecy of Hutchings & Bradford at the time of the dissolu- 
tion of the copartnership, and ever since, was admitted or 
proven. The bills all came on for a final hearing at the 
same term, and the Chancellor dismissed Lucas’ bill; per- 
petually injoined Wyman & Clarke from proceeding on 
the judgment they had recovered against Veitch; and de- 
creed that Veiteh should pay the balance due on his nete to 
Atwood; that the receiver should also pay him what money 
he held in his hands, and that Atwood should give bond, 
to pay over the proceeds to the ereditors of S. D. Huteh- 
ings, & Co. after deducting ten per centtim, which he was 
authorised to retain for his services and trouble. From 
this decree, Lucas and Wyman & Clarke appealed. 


Hopkins, and Ketty for the appellants. The debt 
due from Veitch, was a part of the partnership eflects 
of the firm of S. D. Hutchings & Co. and liable ex- 
clusively for the payment of the debts due the firm, un- 
til such debts were satisfied;¢ and it was liable to the 
satisfaction of the debt due from the firm to Wyman & 
Clarke in the mode they pursued. & But if the said debt 
was not liabie to the satisfaction ef the debt due to Wy- 
man & Clarke, Lucas was entitled to the relief he prayed 
for in his bill, and the suit of Wyman & Clarke opposed 
no obsiacle to the recovery by Lucas of that part of the 
note of Veitch, which had been paid to the receiver. ¢ 
The matters alleged by Atwood in his answer, to avoid 
the debt due from his intestate to Lucas, not being proved, 
are no ‘efence, and cannot affect the right of Lucas to re- 
cover as a creditor of the firm of S. D. Hutchings & Co. ¢ 


TxornTon, and Branpon, for the appellees. 


By LIPSCOMB, C. Justice. It will be readily per- 
ceived, from the facts of the case, that we are now called 
on to settle a contest among the creditors of the firm of 
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rac 4. 1). Hutchings & Co. who shall be first paid.out of the JANUARY 1830. 

had equitable fund, under the control of Chancery, by the de- — ; 

° ) . Shas _ Lucas etal. 
ring eree against the bank. Until that decree had been render v. 
and ed, there was but little prospect of satisfaction at law or in Atwood et al. 
n to equity. In order to determine on the rights of the res- 
cas, pective claimants, it will not be improper to go back and 
tion inquire in what character Atwood became the holder of 

on that fund. If it was in his representative character of 
sol- | administrator of Hutchings, it would seem that he held the 
olu- ) fund, subject only to the payment of Hutchings’ debts, for 
1 or so long as Bradford was alive, he could not at law, lose 
the his distinctive character of surviving partner, nor could 
per- the representative of his deceased partner, as such sue or 

on be sued, on account of the firm.@ The bank had, in dis- — Gow, 
de- charge of the debt of Bradford, received a note due to the = 
eto | firm, Now, had there been no creditors on the joint 
ney } stock of the firm, the bank could justly have claimed at 
nd, least Bradford’s share of the note at the time it was trans-. 
teh- ferred. But itis a principle too well settled, to require 
was the aid of argument or authority, that all of the copart- 
rom nership effects must first be subjected to the payment of the 


debts of the firm, before any part thereof can be applied 
to the payment of the individual debt of a member of the 


lebt > firm. This doctrine is clearly laid down by Gow on 
ects Copartnerships, and by Watson, and every author who has 
eXx- written on the subject. Itis founded in reason and mor- 
un- ality, and ought to be strictly enforced. If credit has 
the been obtained on the united stock of the firm, all the ef- 
n& | fects of the firm should be responsible for a credit so ae- 
lebt quired. A different rule would have a great tendency to 
Vy- | check and cramp trade and commerce, as few would be 
yed | willing to credit a firm, ifthe profits in their trade could 
sed} be taken and applied to the payment of the individual debt 
the of any member of the firm. It was the influence of this™ 
»# principle, governing partnership transactions, based on 
oid the fact, that it had been abundantly proved that the co- 
ed, partnership was irretrievably involved in debt, that pro- 
re- duced the decree against the bank. At the time of this 
», @ decree, none of the creditors were known. Atwood, the 


representative of IHlutchings, presented himself to the 
Chancellor, not as claiming the restitution of the note 
from the bank, that it might be assets in his hands for the 
er- payment of his intestate’s debts, but as one under the pe- 
led culiar circumstances of the case, interested in seeing that 
1 of there should be no misapplication of the funds of the firm; 
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JANUARY 1830. the surviving partner had attempted to commit a fraud on 


a 
Lucas et al. 
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the firm crelitors, and had eloped. Under such circum- 
stances, the Chancellor was called on to direct some per- 


Atwood et al. son, in whose integrity he could more safely rely, to man- 





age this fund and hold it subject to such further order as 
might be thought equitable and just; always having in view 
the protection, as far as it would go, of the copartnership 
creditors. There was another consideration in favorof ma- 
king Atwood the trustee. By the terms of the dissolution 
of the copartnership of S. D. Hutchings & Co., Bradford 
had transferred to Hutchings, all his interest in the firm, 
and had surrendered to him the task of closing the business 
of the concern, as he expressed it, for the purpose of protect- 
ing Hutchings from losses he had individually suffered from 
the transactions of the firm. This assignment, although 
it afforded Hutchings no immunity against the debts of 
the firm, it gave him the control of all settlements rela- 
tive toit. It will be recollected too, that the evidence 
shewed that Bradford had eloped, and there was no per- 
gon to contest Atwood’s right to represent the creditors of 
the firm. It would perhaps, have been more correct, to 
have directed the proceeds of the notes to be retained by 
the receiver, for the benefit of creditors, in the order in 
which they should shew themselves entitled to it; if this 
had been done, there would have been no pretence for 
supposing that Atwood had acquired any title to the fund, 
merely as the administrator of Hutchings. It was not 
however, considered by the Chancellor, that he was any 
thing more than the holder of a trust fund, for the benefit 
efcreditors. Had there been an interpleader by a credit- 
or, before the decree against the bank was made, his in- 
terest would have been immediately disposed of without 
remitting him to Atwood; at least, this isthe fair pre- 
suumption from the facts. The decree, however, is not 
complained of by either of the appellants. It is contended 
by the counsel for Lucas, that he is entitled to the funds in 
Atwood’s hands, in satisfaction of his judgment against 
Bradford, on the ground of his superior diligence in pur- 
suing this equitable fund. The principle is believed to be 
well settled, that a Court of Chancery will lend its aid to the 
ereditor of a firm in the pursuit of an eqitable fund, for 
the satisfaction of his debt; and that he may wait any lapse 
of time for such a fund resulting from a trust, on condition 
that he has no remedy remaining atlaw ‘his rule was 


‘acknowledged as early asthe time of Lord Nottingham. 
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In 1 Peere Williams, a case prior to that time was referred JANUARY 1830 


to, in which his Lordship is holden to have said ‘‘that a 
plaintiff must go as far as he can at law, by suing a fi. fa. 


Lu mes al. 


and getting it returned nulla bona, and that then he might Atwood et al. 


file a bill.’”” The same doctrine is recognised by Chan- 





cellor Kent, in the case of AZ’ Dermott v. Strong, ® and ot John. Ch 


in the two preceeding cases in the same volume, of /Wiii- 
iams v. Brown and Brinckerhoff v. Brown. The prin- 
ciple upon which this rule has been established is, that all 
the funds of a debtor, whether in equity or at law, should 
be held subject to the payment of his debts, and as in 
every other case, if the creditor has a complete remedy at 
law, he is required to resort to that tribunal. If the fund 
is an equitable one, in the hands of a trustee, it must be 
sought through the medium of a Court of Chancery; that 
a creditor must always obtain judgment at law, and the 
return ofa fi. fa. nulla bona, as laid down by Lord Not- 
tingham, in the case above referred to, does seem to me 


to be subject to some exceptions, if not, and it is one of 


universal application, it would some times happen that an 
equitable fund of the debtor would be placed beyond the 
reach of his creditor. 

Let us take the facts as presented by the record before 
us, and see if they would not make out acase, where by 
this rule, the equitable fund could not be reached. The 
rule of the Courts of common law require something tan- 
gible for its process to operate on; otherwise, there can be 
no foundation for a judgment. Parties must be b rought 
into Court by personal service, or by their goods and chat- 
tels,or lands. Bradford, the surviving partner, is insol- 
vent and has absconded. There is no property belonging 
to the firm for the process to be served on. How isa 
creditor to recover judgment at law? The personal repre- 
sentative of the deceased partner could not be sued at law, 
whilst there was a surviving member of the firm. @ From 
this aspect of the case, it does seem to me, that Lucas’ bill 
ought to have been sustained, if he had never resorted to 
a Court of law to determine the amount of his demand a- 
gainst the firm. How could he sue? Bradford had elop- 
ed without leaving any visible property; Hutchings was 
dead, and his administrator could not have acknowledged 
the right of priority in a firm creditor, even out of the 
effects of the firm; the administrator could not have dis- 
tinguished this debt from that of an individual creditor of 
Hutchings alone. Ue had administered on Hutchings’ own 
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personal property, and not on the firm, that could not be ad- 
ministered on; it was still in existence for all the purposes 
of a legal process, so long as a member of it survived; if 
they had been all dead, the administrator of the last, would 
be charged with the settlement of the business of the firm; 
Hutchings’ administrators, if the property was not sullici- 
ent to pay his debts, would have been required under the 
statute of this State, to distribute the eflects under the di- 
rection of the County Court among the several creditors; 
but this statute does not extend to conartnership transac- 
tions, that his intestate had been engaged in. Where there 
is a bankrupt or insolvent law applicable to copartnerships, 
the Court of Chancery will direct a distribution of an 
equitable fund of an insolvent firm under its control in 
proportion to the demands of the creditors. But in 
the absence of such statutes, the rule must prevail, 
that the creditor who uses superior diligence, must 
have the preference. Chancellor Kent acknowledges his 
inability to apportion among creditors in such a case, and 
whilst he regrets that in the race between contending cred- 
itors for a preference, the ends of justice are not alw ays 
accomplished; he says emphatically, that he knows no 
rule to authorise a Court of Chancery to apportion an 
eqitable fund of a living person among his creditors. 

We will now proceed to take another view of Lucas’ 
rights, as presented on the final hearing of his bill, and 
contrast them with those of Wyman & Clarke. The last 
nained creditors had obtained a judgment at law against 
Hutchings alone, perhaps about a year before Lucas ob- 
tained his judgment. ‘The process in their favor, was 
sued out against Hutchings alone, not as a member of the 
firm, and their whole proceedings at Jaw treated him in 
the same way, although the evidence of their debt seemed 
to be against the firm ‘composed of Hutchings & Bradford. 
They had execution returned no proper ty. About six 
years afterwards, and after Lucas had filed his bili to sub- 
ject the equitable funds of the firm to the satisfaction of 
his debt, Wyman & Clarke commenced suit at law against 
Bradford, as surviving partner, who resided beyond the 
limits of this state, by an original attachment, founded on 
the same cause of action, on which they had recovered 


judgment against Hutehings, and revived judgment against 


himas survivor. From their suing Bradford in this form, 
it does appear, that they had abandoned their judgment a- 
gainst Hutchings, or that they did not consider it a judg- 
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ment against the firm; they had at all events elected their JANUARY 1830, 


own tribunal, and if they had applied to one that could 
not afford them a remedy, the interest of Lucas, who had 
first applied for the equitable fund, ought not to be post- 
poned in their favor. If, however, they did not lose the 
advantage of their judgment against Hutchings, by suing 
his surviving partner, yet that judgment was not against 
the firm; and for aught that appears to the contrary, they 
were content at the period of their judgment against Hutch- 
ings, to rely on his individual responsibility. How far 
this judgment, obtained by Wyman & Clarke, against 
Bradford, survivor, has acquired a lien on the equitable 
fund, will be now considered. They had obtained judg- 
ment against Veitch, as garnishee, by his very culpable 
negligence, in not disclosing in his answer that he had 
been required by the Chancellor to pay over the amount 
in his handsto Atwood; and also, the pendency of Lucas’ 
bill against him; and he ought to be the sufferer for his 
own inattention to his rights; it ought not to afford him a 
ground of reliefagainst Lucas. Ifhe had paid the amount 
condemned in his hands, he could most probably be placed 
on the footing ofa ereditor of the firm pro tanto; but he 
would not be a preferred creditor one step beyond the cre- 
ditor whose substitute he had been made. If Lucas had, by 
his superior industry, gained a preference over Wyman & 
Clarke, it could not be taken away from him; Veitch would 
have been fully protected against Wyman & Clarke; had 
he disclosed to the Court of law, the orders in Chancery 
operating on him; the Court of Chancery having assumed 
jurisdiction of the debt due from him, excluded all other 
jurisdictions. But for this negligence on the part of Veitch, 
nothing would have been condemned in his hands as gar- 
nishee, and the suit would consequently have failed for 
the want of something to operate on, as no property had 
been leviedon. If, however, this judgment was regular, 
and [ am not disposed, in this way, to question its cor- 
rectness, it was much younger than Lucas’ judgment, and 
would therefore, it appears to me, be forced to yield the 
precedence. 

It will now be my purpose to inquire if Lucas’ claim 
to the equitable fund in question, as derived from his 
judgment and execution, is such as toentitle it to the 
equitable cognizance of a Court of Chancery. The doc- 
trine of equita e liens, as recognized to be settled by 
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ed his legal remedies, and then resorts to Chancery a- 
gainst equitable assets, his lien in Chancery will relate 
back to the time when it was acquired at law; this was as 
to the land of the debtor, at the date of the judgment; and 
as to the personalty, at the date of the execution. It is in- 
sisted, however, by the appellee’s counsel, that no judg- 
ment has ever been obtained by Lucas, against the firm of 
Hutchings & Co. but that his judgment was against Brad- 
ford alone, and that his execution followed his judgment. 
This objection, though urged with much force and ability 
by the counsel for the appellees, does not seem to me a- 

vailable. It will be recollected, that the mere fact of 
judgment having been rendered against Bradford, and ex- 
ecution returned, no property, was not of itself relied on 
by the appellants to fix the liability of the firm; but that 
the whole proceedings in the case at law of Lucas v. 
Hutchings & Bradford were in evidence on the final hear- 
ing; from which it appears, that the suit was instituted 
against Hutchings & Bradford as composing the firm of S. 
D. Hutchings & Co. on a note made by them in the name 
of the firm, that they were both impleaded together. 
Hutchings then died, before judgment, and his death was 
suggested on the record, and suit continued and judgment 
taken against Bradford, without distinguishing him as 
surviving copartner. If it was atall necessary, that he 
should have been so called, it was a mere clerical mis- 
spe and could not, it seems to me, affect the judgment. 

o prove this, let us inquire what was the attitude in which 
Bradford stood in Court at the period of the suit abating as 
to his partner by death. Was any set form of words essen- 
tial to make him survivor, and to charge him as such? No, 
his destiny had made him such by his outliving his part- 
ner. If the record spoke truly when it announced the 
death of his copartner, he was as clearly made the survivor 
as if the most apt words in our language had been employ- 
ed so to denominate him; and the judgment was essentially 
against him in that character. But admitting that the 
judgment was not perfeet as to form, Chancery should 
never be astute in seeking out and sustaining slight ob- 
jections and deviations from mere technical niceties in 
pleading, for the purpose of rejecting an equitable demand. 
The plaintiff certainly could have had his judgment for- 
mally entered up against Bradford as survivor, and exe- 
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cution sued out against him as such. If this had been sanvary1s30. 


done, according to the opinion of the Chancellor who * 


tried the cause below, and it is conceded by the ap- 
pellee’s counsel, it would have entitled him to a prefer- 
ence. Lam of the opinion that the judgment, if good for 
any purpose, is good against the firm; after Bradford had 
been he sgpteee with his copartner as a member of the 
firm, his relationship to the firm could not be changed. 
It seems to me that the judgment is good as it is, but if 
not, that a Court of Chancery should in this ease discard 
mere technical objections, and give the plaintiff, who is 
appellant, all the beneficial influence that could have re- 
sulted from it, had it been entered according to the most 
approved forms. 

I am therefore of opinion, that Lucas had clearly made 
out his preference under his judgment, and has shewn 
himself to be the first execution creditor of the firm. 

But to return again to an aspect of this case before no- 
ticed; suppose that it should be granted that the judg- 
ment of Lucas gave him no lien on the copartnership ef- 
fects, what would be the conclusion drawn from such an 
admission. If Lucas could not from the peculiar circum- 
stances of the case, go into a Court of law to establish his 
rights against the copartnership, as I think I have pretty 
clearly shewn that he could not, it does seem to me that 
he could resort to a Court of Chancery for relief and for 
satisfaction out of the trust funds; and if so, his prefer- 
ence would accrue from his having first sought that reme- 
dy. At the time he filed his bill, no other creditor had 
sought satisfaction from this fund, nor has any other since. 
Wyman & Clarke have not asked the aid of this Court, 
they have been brought here as defendants bv Veitch; 
they can only be parties to this suit for the purpose of re- 
sisting the perpetuity of the injunction, and asserting the 
benefit of their judgment against Veitch; but it seems they 
claim no advantage from Veitch if he was not liable on 
the garnishment, and contend that the proceedings in 
Chancery ought not to bar their recovery; they are not 
willing to take advantage of his negligence; if they had 
insisted on the legal advantage they had gained, I do not 
see how they could have been deprived of it by the Chan- 
cellor, as Veitch would not be permitted to set up in his 
defence ignorance of what the law required him to do in 
answering the garnishment. This, however, is not an 
important snesinasitlen, nor is it necessary that it should 
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JANUARY 1830, be disposed of; the point is, that there was no other cred- 
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itor seeking satisfaction of his debt in Chancery from this 
trust fund but Lucas, and that he is therefore entitled to 


Atwood et al. the preference. 








On both aspects of Lucas’ claim, I believe that he 
is entitled to satisfaction first, and as his claim would 
absorb the whole fund ,it is not necessary to say how 
the surplus would have been disposed of, if there had been 
any. The decree below, dismissing Lucas’ bill with 
costs, must be reversed; and adecree rendered in his fa- 
vor, that both Atwood and the receiver pay over to him 
the amount of the proceeds of Veitch’s note, and that the 
administrator of A. D. Veitch, who has been madea 
party, pay over to Lucas any balance that remains unpaid 
on the note of his intestate, A. D. Veitch; provided, how- 
ever, that the ten per centum, allowed to be retained by 
Atwood, may be deducted by the safd Atwood, and re- 
tained by him as a compensation for his services. It 
is further ordered and decreed, that the decree perpetu- 
ating the injunction against Wyman & Clarke, be affirmed 
at their costs; and it is further ordered and decreed, that 
so much of the decree as decreed costs against Veitch, be, 
and the same is affirmed. And itis further ordered and de- 
creed, that the costs of Lucas v. Atwood and Veitch, and 
of Atwood v. Veitch & Bradford, be paid out of the trust 
fund decreed to Lucas. 

In this opinion the Court unanimously concur. 





Coxuier y. THe STate. 


1. To sustain an indictment, it is not necessary that the record should 
shew the mode in which thejurors for the term were drawn. The ve- 
nire will be presumed legal until the contrary be shewn. 

2. It is sufficient, if it appear that the grand jurors were “ selected as the 
statute provides.” It is not necessary that it be stated that they were 
drawn by lot. 

3. The whole record and proceedings are before the jury on the trial, and 
they may examine any part, though not read on the trial. 

4. A clerk may lawfully make a certificate of attestation of a record, 
though he be not within his county. 


Tuts was a prosecution for larceny, commenced in the 
Circuit Court of Jackson, which, on application of the 
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prisoner, had been removed for trial to the Circuit Court sanvary 130. 
of Madison, where he was tried and found guilty, and ° —_ 
thence his case, on questions of supposed novelty and diffi- m9 
culty was referred to this Court. The State. 

In the record, as certified from Jackson county, was co- 
pied the venire facias, issued by the clerk in Jackson 
county, and returned by the sheriff; which was tested by , 
the clerk under his hand, but without seal; and it did not 
appear in the record how the names of the jurors were 
drawn to be inserted in the venive. On the return of the 
venire into Court, the names of those who were summoned 
are recited, “ out of whom, (says the record,) are selected 
as the statutes in that case provides, to wit: John M. 
Netherland, foreman, &c. (naming the others,) who 
being empanelled, sworn, &c.”’ found the indictment, 
which was afterwards transmitted to Madison county. 

At the trial in Madison Circuit Court, the prisoner’s 
counsel objected to the reading of any of the papers trans- 
mitted from Jackson county, on the ground that they were 
not properly in Court. The clerk of the Jackson Circuit 
Court, stated on oath, that three days before the trial com- 
menced, he came to Huntsville from Jackson county, 
bringing with him the original papers and transcript, with 
the certificate thereon, all open and unsealed; that on his 
arrival in Huntsville, he handed them over to the solici- 
tor unsealed, who kept them till the morning of the trial, 
when, on their being returned to him, he, in Huntsville, 
and not in Jackson county, sealed them up, and handed 
them to the clerk of Madison Circuit Court. But the ob- 
jection was overruled, and the original indictment was read 
to the jury. 

The prisoner’s counsel also moved the Court to quash 
the indictment, because, Ist. It did not appear that the 
grand jury of Jackson county, who found the indictment, 
were selected as required by law; 2d. The record shewed 
that the grand jury was selected from the original panel, 
instead of being drawn by lot; and 3d. The venire facias 
had noseal. Those objections were also made by demur- 
rer to the proceedings, but they were all overruled, and 
the motion to quash was refused. 

On the-trial, the solicitor having read to the jury the 
indictment, but having read no more of the transcript from 
Jackson county, the counsel for the prisoner insisted that 
the jury should acquit him, on the ground that no part of 
the record had been read to them shewing the change of 
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JANUARY 1830, venue. But the Court instructed the jury to disregard 


this objection, and permitted them to take with them said 
transcript in their retirement, to which the prisoner ob. 
jected. These several decisions were certified to this 


Court for revision. 


- Brannon, for the prisoner. I shall waive the objee- 
tion made for the want of a seal to the venie. But the re- 
cord does not shew that the jurors whose names are in- 
seried in it were drawn by the clerk, &c. as the statute 
directs; and this cannot be dispensed with. In criminal 
cases, nothing can be taken by intendment, and here the 
Court must intend this to have been done, else the law can- 
not be considered as complied with. Suppose in fact they 
were not drawn, could the clerk issue the venire of his 
own mere volition? And would the jury be legal unless 
drawn in the mode prescribed by the statute? All which 
the statute requires to be done, should be shewn to have 
been done, and it should appear in the record. This is not 
a mere directory statute. It directs the doing of an act 
which otherwise would be unauthorized; it creates a right 
and duty, and is not merely a statute which for greater cer- 
tainty and uniformity, points out the mode in which a right 
or duty already ascertained may be performed. The offi- 
cers appointed by law to select the jurors, are specially 
entrusied with the power of determining who shall be 
lawful jurors. The Court does not in any other way ex- 
amine the grand jurors when they are sworn, to ascertain 
if they are lawful jurors, and cannot be informed in any 
other way, except by the record, that they were drawn 
according to statute, and that they were lawfully se- 
lected. The jury is an exceedingly important branch of 
our jurisprudence, and should be kept pure with great care, 
and every guard which the law has given should be enfor- 
ce! to preserve the purity of the grand jury. @ 

The objection to the authentication of the transcript 
from Jackson county, is, that the clerk could neither do, 
nor complete any act as clerk, and requiring his official 
character, when he was out of the limits of his proper 
county. The letter and spirit of the constitution shews 
that it was intended that clerks should only act within the 
limits of the county for which they are respectively ap- 
pointed. They are elected for the particular county only, 
and their authority is eo-extensive only with its limits. 
When the clerk undertook to transport the papers of the 
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cause from Jackson to Madison, after passing the limits of sanvary 1830. 


his county, he lost the character of clerk, and had no more 
authority than any other messenger.. The rule of practice 
adopted by the-Supreme Court, requires the papers to be 
transmitted, sealed up, &c. Those papers were sent loose 
and open, and they were out of his hands for several days. 
It was improper to permit the clerk to swear that the in- 
dictment was the proper one. There was but one legal 
mode known to the law to make it evidence; it was the 
certificate of the clerk made in his proper county, and 
transmitted sealed as the rule requires. @ 

The demurrer should have been sustained, because by 
the record it appeared the grand jury were selected on 
the return of the venitre, and not drawn by lot, as requir- 
ed by law. The word used is precisely opposite in mean- 
ing to what the statute requires. This statement in the 
caption of the indictment, must be taken as true, and the 
demurrer reaches into the caption of the indictment. How 
then can it be said they were lawfully empanelled, when 
it is expressly stated they were selected? Suppose it ap- 
peared in so many words that the Judge made choice of 
particular persons out of the names returned on the ven- 
ive, would it be lawful? The statement here is tantamount. 
The language used, forbids the supposition that they were 
drawn. # 


Stewart, for the State. 


By JUDGE COLLIER. The questions, as present- 
ed, require an opinion on these points: 

1. Should it appear from the indictment, or elsewhere 
on the record, that the jury summoned on the venire for 
the term, were chosen as required by statute, by a parti- 
cular recital of the manner in which they were chosen? 

2. Should it appear in fofedem verbis, that the grand 
jury was selected, as the law requires? 

3. Can the papers of a cause be taken by the jury in 
their retirement, if not read to them before? 

4. Cana clerk, from whose Court a cause has been re- 
moved by change of venue, certify the original papers of 
the cause, seal them up with a certified copy of the entries 
in relation to it, and deliver them over to the clerk of the 
Court to which it is removed, while without his county? 

1. Noreason suggests itself to us why the indictment, or 
any other part of the record should discover how the 


ai A 
Collier 


Vv. 
The State. 


a1 John Rep. 
498. 


5 Lawsof Al- 
abama, 496, 
sectiov. 3. 1 
Clutt. ¢ rim. 
law 353, 
Tom. wdex 
103. ‘ord 
Rayimoid, 
ws, 1179.3 
Silk. 187. 
Strang: 598. 
27. RB, 
1 Ch. Pl. 241. 
















































392 


JaNnuaRY 1830, panel of jurors were drawn. Itis certainly no part of the 


Collier 
v. 
The State. 








CASES DETERMINED IN THE 


appropriate office of the indictment; and if it be a mate. 
rial part of the record, we think it sufficiently appears 
from the venire itself, that the jury was regularly drawn. 
The part of the venire to which we have reference, after 
reciting the names of the jurors, proceeded thus: ‘ being 
good and lawful jurors of your county, duly appointed as 
the statutes require.’”? The manner of appointment di- 
rected by the statute can be no other than legal, and we 
must suppose that they were so appointed. By so sup- 
posing, the plaintiff in error cannot be prejudiced, for if 
the jury have not been drawn pursuant to law, he may 
shew the irregularity to the Court by proof, under an 
issue adapted to its admissibility. 

2. With regard to the second point, it need not appear 
from any part of the record, that the grand jury was 
chosen from the panel ‘by lot;”’? any words of an 
equivalent import are equally good as those employed by 
the statute. It appears from the record, that the grand 
jury were ‘* selected, as the statutes in that case pro- 
vides.”” ‘These words convey to the understanding the 
idea of being chosen either ¢ by lot,’ or such other way as 
the statutes require; and are therefore sufficient for all le- 
gal purposes. 

If, however, it did not appear that the grand jury were 
drawn pursuant to law, if the record was silent on this 
point, we should be disinclined to give to the prisoner any 
benefit from the exception. If the objection was well 
founded, he might have availed himself of it by plea in 
abatement. 

3. In respect to the third point, it is sufficient to say 
that all the records and proceedings of a cause are consi- 
dered before the jury when it is submitted to them, and 
whether read or not, are subject to their examinaticn. 

4. On the last point, it isinsisted that the law is in favor 
of the prisoner, because this Court have, where there is a 
change of venue, directed the original papers, and the en- 
tries relative thereto, to be certified and transmitted in a 
manner different from what they have been in the present 
ease. The rule relied on is the 8th rule for the govern- 
ment of the practice of the Circuit and County Courts, 
adopted at May term, 1820. So much as is pertinent, is 
in these words: ‘¢ Whenever a change of venue shall be 
awarded, it shall be the duty of the clerk to subjoin to the 
eriginal papers belonging to the suit, a transcript of all en- 
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closed under seal, shall be sent by some discreet peron to 
the clerk of the Court to which the suit shall be removed, 
&e.’? This rule, it may be remarked, does not require 


the clerk to certify and seal the papers at any particular ——————~ 


place. And if it wascompetent for him, before its adop- 
tion, to do this elsewhere than in the county of which he 
was clerk, we can discover no reason why he should not 
be permitted to do so now. In this case, the clerk certi- 
fies under his private seal, because he has no official seal. 
Our reasoning as well our conclusion, is therefore designed 
for the particular state of fact, leaving the general proposi- 
tion to be determined-when a fit case shall present itself. 
In order to make the proper certificates, the clerk 
should compare his transcript with the miputes of the 
Court. The original papers are only to be identified with 
the papers of the cause, and if the clerk is informed as to 
the‘correctness of the transcript, and the identity of the 
papers, he may make a certificate at any place. The case 


Collier 


V. 
The State. 


relied on by the plaintiff in error, @ is not anala- «1 John. 4% 


gous in principle. In that case, a judge, without the 
State in which he held his office, administered an oath, 
in regard to some matter within the State. It was held 
that the administration of the oath was unauthorized, be- 
cause it was a judicial act. The reason of that case, it 
must be observed, does not apply to a ministerial act, of 
which character was the one complained of, and min- 
isterial acts in regard to locality are not controlled in all 
respects by the same rules which apply to those that are 
judicial. A judge cannot, when out of the jurisdiction 
where his duties are to be performed, receive a relinquish- 
ment of dower from a feme covert; but he may certify: 
the official character of a clerk of one of his Courts any 
where. Instead of transmitting the papers and copies of 
the entries, as expressed in the rule, the clerk might 
himself have become the bearer, and the respect to which 
his certificate is entitled as evidence, is not lessened from 
the circumstance of the solicitor’s having had the papers 
of the cause in his hands before they were certified and de- 
livered by him. By afterwards enveloping and delivering 
them, he affirmed their genuineness. Again, by the plea 
of “ not guilty,” the prisoner admitted himself legally tria- 
ble on the papers in the Madison Circuit Court; and ifhe 
was not, his objections being extrinsic, should haye beer 
urged on motion for a new trial. 
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Having examined the questions upon the reference, we 
are of opinion that the judgment must be affirmed. 


By JUDGE CRENSHAW. In this case I eannot con- 
cur in the judgment now rendered by a majority of the 
Court. In criminal proceedings, I hold it absolutely es- 
sential to extend to the party accused all his rights which 
he hasnot expressly waived. No citizen can be legally 
punished unless he has been prosecuted and convicted in 
pursuance of a law prescribed, and according to the modes 
of proceeding, which are legal and constitutional. No 
feature of our criminal jurisprudence is more sacred than 
that spirit of tenderness and humanity which pervades the 
whole system. This is the citadel of safety and protec- 
tion of our rights and liberties, to which we are to resort 
in times of tumult and violence, and indeed at all times. If 
a party is to be infamously punished, his conviction must 
be clearly according to law, otherwise his punishment is il- 
legal and oppressive. 

In the case before the Court, I dissent from the opinion 
of a majority of the Judges, because the Judge who tried 
the case had no evidence from which he could legally 
know that the bill of indictment on which the party was 
tried, was indeed the true indietment. Suppose it was 
lawful for the clerk of Jackson, after he had carried the 
papers of the case from his own office to Madison, to cer- 
tify in Madison county, that they were the true papers of 
the case, yet I would ask how eould he makesuch a certifi- 
cate when the papers had been out of his possession for 
three days, and when it was imposssible for him certainly 
to know that they were the true papers, though he might 
have the strongest belief that they were? ‘To say the least 
of it, I think it a dangerous practice, and it ought not to be 
tolerated in a criminal proceeding Furthermore, it was 
at least doubtful! whether it was competent for the clerk of 
Jackson, out of his office, and in another county, to give a 
certificate, which was material in aeriminal ease. And in 
a criminal proceeding, where the punishment is infamous, 
I hold that a doubt of the fact or of the law, is tantamount 
to an acquittal. For these reasons, I am for reversing the 
jucgment, and remanding the case for a trial de novo. 

Judgment affirmed. 

Jupce Wuire not sitting. 
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Lake & Barron v. Tue Governor. 


The declaration stated, that the defendant being charged as father ofa bas- 
tard child, gave bond payable to the Governor in the penalty of $2,000, 
to appear before the County Court to answer the charge, and that he 
failed to appear; and on demurrer, the Court gave judgment for $500, 
without a jury. It was held. 

1. That the bond under the act of 1811, was properly made payable to 
the Governor. 

2. That the defendant was liable to an action on the bond for failing to 
appear, though no conviction against him was shewn. 

3. That it was not error for the Court to render judgment without a jury, 
for a less sum than the penalty of the bond. 

4. That such bond is not within the statute of 1824, requiring breaches to 
be assigned. 


An action of debt was instituted in Perry County Court, 
in 1827, in the name of John Murphy, Governor of Ala- 
bama, and successor of I. Pickens, against J. Lake and 
W. Barron, on a bond executed by them the 31st Octo- 
ber, 1825, whereby they bound themselves to said Pick. 
ens, Governor, and his successors in office, in the penalty 
of $2,000, with condition, that, <‘ whereas, Peggy Hart- 
ley, a single woman, hath in, and by her examination, ta- 
ken in writing, and upon oath, before me, the undersigned, 
a justice of the peace in and for said county, declared that 
onthe 4th of October instant, she was delivered of a male 
bastard child, and hath charged the said Lake with having 
begotten her with child of said bastard: Now, the condi- 
tion of the above obligation is such, that if the said Lake 
do and shall appear at the next County Court, to be holden 
in and for said county, en the second Monday in January 
next, and shall abide and perform such order or orders as 
shall be made in the premises, pursuant to the act in such 
ease made and provided, and shall, in the mean time, be 
of good behaviour, then to be void, &c.”’ 

The declaration contained three counts: the first was 
on the penalty of the bond only, alleging as a breach the 
non-payment of the money. The second count recited 
the obligation and condition, and averred that at the Jan- 
uary term, 1826, the County Court was not holden, on ac- 
count of the absence of the Judge, whereby the obligation 
thereof stood in full force and effect in law to the next 
term, to wit: July term, 1826, at which time said Lake 
failed to appear to abide the order of the Court, by means 
of which the bond became forfeited. The third count was 
nearly similar, but stated the instrument as a recogni- 
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zance. In the writ, and in the several Courts, the dama- 
ges were laid at $500. ‘The defendants craved oyer of 
the bond and condition, and demurred generally. 

The County Court, at July term, 1828, overruled the de- 
murrer, and the defendants failing to plead over, judg- 
ment was rendered against them for $500, and this is here 


assigned for error. 


P. N. Witson for the apnellants, argued that the 
bond was void; that it should have been taken pay- 
able to the Judge of the County Court, and not to the Go- 
vernor; that the declaration was insufficient, because it did 
not allege that an issue had been tried to ascertain if the 
obligor was in fact the father of the child; that the mere 
failure to appear, gave no cause of action, the County 
Court having made no order, and no further proceedings 
having been had on said complaint; and that the Court 
could not lawfully render judgment without inquiring of 
the damages, and could not, on demurrer, render judg- 
ment for $500, as it was a less amount than the penalty, 
and was not ascertained by any issue of fact, @ and when 
breaches had not been assigned according to the statute. ° 


Srewart, for the defendant in error, relied on the 
following authorities: 1 Gould’s Espinasse, 25, 42, 44, 
45, 46, 112; 9 East, 55; 2 Strange, 1156; 1 Day’s cas- 
es, 19; 2. Burrows, 772; Douglass, 367; Salkeld, 659; 
3 East, 22; 7 Term, 300; 1 Tidd’s Practice, 508, 511; 2 
Bosanquet & Puller, 446; 1 Saunders, 58, note A; 2 
Caine’s Reports, 327; 3 Saunders, 187, note 2; Laws of 
Alabama, 64, 66, 178,216, 933. Ante page, 370. 


By JUDGE WHITE. It is not contended that there 
is any variance between the bond as declared on, and that 
read upon oyer. But in the first place, it is insisted that 
the judgment is erroneous, in having been rendered for a 
less sum than the penalty, by the Court, without the inter- 
vention of ajury. To this, it may be answered that the 
plaintiffs here cannot be heard to complain of that as an 
error, which is manifestly for their own advantage. Again, 
the statute of 1811, concerning bastardy, prescribes no 
particular amount in which the justice is required to take 
the appearance bond. ‘The design, however, was to en- 
force the appearance of the reputed father, that he might 
be re-bound by the County Court, to prevent the child 
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from becoming chargeable on the county; and as the law JANUARY 1830, 


Lake & Bar- 


limits the sum in which he would have been re-bound, had 
he appeared, to five hundred dollars, it is at least reasona- 
ble that he should forfeit that amount for not appearing. 
It is further contended, that, after the overruling of the 
demurrer, there should have been an assignment of 
breaches on the roll, and an assessment of damages, in con- 
formity to the provisions of the act of December 20th, 
1824, Though the language of this statute is very broad 
and comprehensive, it is not sufficiently so to embrace a 
hond like the one under consideration. If breaches had 
been assigned, and an attempt made to assess damages, by 
what data or criterion could they have been ascertained? 
No specific injury had been sustained, though one was 
apprehended, and that too, not toan individual, but to the 
county. This injury, from its very nature, was unsuscep- 
tible of admeasurement in anticipation of the expense that 
might be incurred. Another reason why it was unncces- 
sary, if it would not have been improper, to have assessed 
the forfeiture by means of a jury, is, that the reputed fa- 
ther should not be held responsible, for not appearing, ina 
greater sum than he would haye been made to pay upon 
appearance, and as the statute leaves this with the court 
under the restriction before mentioned, there was no ne- 
cessity for a jury. 

As to the objection, that the defendants were not liable 
until it was ascertained by the finding of a jury that Lake 
was the father of the child as chorged, this is founded, in 
part, on the supposition that this fact could not be taken 
for granted for any purpose, or ascertained in any other 
wy. The 3d section of the act of 1811, does provide, 
‘¢ that the court shall cause an issue to be made up, whe- 
ther the reputed father is the real father of the child;”’ and 
it further provides, that he shall have a right to appear by 
himself or counsel, and controvert by legal evidence, the 
charge alleged against him. But the amendatory act of 
1816, @ modifies this provision, so as to make the necessity 
of ascertaining this fact, by the finding of a jury, depend 
on the will of the father. Its words are, ‘that hereafter, 
when a cause of bastardy shall be returned to the County 
Court, under the authority of the act of which this is an 
amendment, the said County Court shall have power and 
authority to cause to be summoned and empanelled a 
jury in the same manner as tales jurors are summoned, for 
the purpose of trying the issue of bastardy, if the defen- 
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JANUARY 1880. dant or reputed father shall demand the same.” Then it 


Lake & Bar- 
ron 
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The Gov’'r. 





2 Laws of Al. 
216. 


is apparent, that since this last law, if the father does not 
demand a jury, they need not be summoned, but the Court 
may ascertain the fact of the person charged being the fa- 
ther, upon the oath of the mother. But aside from these 
considerations, Lake’s not appearing, placed him in de- 
fault, and amounted in legal estimation to an admission of 
his being the father of the child, and of every other fact 
necessary to subject him to the forfeiture incurred. 

The most difficult question remains to be examined, 
and that is, whether the bond was properly taken to the 
Governor. On this subject, the statute is silent, and we 
are left to determine it from the nature of the proceedings, 
and the design of the instrument in question. The pro- 
ceedings are not strictly criminal, neither are they in all 
respects dissimilar. They are required to be had mainly 
for the public good, though individual advantage may be 
the result. In their consequences likewise, they tend, at 
least, to punish the lieentious father, who has been the 
guilty means of bringing into existence a helpless being, 
under circumstances of threatening poverty. In these 
respects, as well as others, they may be said to resemble 
punishment for crime. The bond too, though not in form 
a recognizance, is given to secure the attendance of the obli- 
gor at court, to effectuate a purpose in which the commu- 
nity at large are interested, and may, therefore, perhaps 
be embraced within the meaning of the statute, which re- 
quires recognizances of every kind whatsoever to be giv- 
en to the Governor. * Upon the whole, I can perceive 
no stronger reason for this bond being given to the Judge 
of the County Court, or any other person than to the Go- 
vernor, and as the statute required it, without prescribing 
to whom itshould be executed, weare left to the alternative 
of pronouncing it good as taken, or defeating the whole- 
some provisions of the statute itself. 

Judgment affirmed 
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Miter v. PENNINGTON. 


t. Ajadgment on an original attachment in a sister State, is prima facie 
evidence of the debt here, though without personal service. 

2, There being in the record a plea, and demurrer thereto, undisposed of, 
the cause must be remanded, and final judgment cannot be here ren- 
dered. 


Tuts was an action of debt brought in Perry Circuit 
Court in 1824, by W. Miller against J. Pennington, to re- 
cover on an exemplification ot the record of a judgment 
obtained by him in Jasper county, Georgia, in 1819, for 
$584, and costs. The declaration was in the usual form, 
founded on said judgment; to which the defendant pleaded 
nul tiel record, and also a'special plea in bar. Issue was 
taken on the first plea, and the second was demurred to. 
At April term, 1825, the Circuit Court gave judgment 
for the plaintiff on the plea of nud ¢zel record, and sustain- 
ed the demurrer to the second plea. At January term, 
1827, in this Court, on a writ of error, sued out by Penning- 
ton, said judgment was reversed, and the cause was re- 
manded. At November term, 1827, a trial was had, and 
the plaintiff produced an exemplification of the record in 
Georgia, which appeared to be ona debt recovered by pro- 
eess of original attachment, which was levied on land, and 
founded on a bond with condition to make title to land, 
dated in 1809. The ground of the attachment was, that 
Pennington was a non-resident of Georgia, and there was 
no personal service of process on him in Georgia. The 
Court, on this evidence, gave judgment for the defendant, 
to which the plaintiff excepted. 

Miller now assigns for error, that the issue of nul tiel 
record was improperly determined by the Court, and that 
there was error in giving judgment for the defendant.¢ 


Gorpon, Perry, and Berns, for the, plaintiff in error. 
TuorincTon, for the defendant. 


By JUDGE COLLIER. The Court below gave judg- 
ment for the defendant on the plea of nud tiel record, be- 
cause the suitin Georgia was prosecuted against the defen- 
dant by attachment as a non-resident debtor, and it did not 
appear that he was advised of its pendency. We are of 
Opinion that the exemplification is prima facie evidence 


a7 Cranch, 

481. 3 Whea.. 
234. 9 Mass. 
R. 464-5. 1 
Peters, 74-8. 
1 Day, 168. 
Act of Cong- 
of 1790. 
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JANUARY 1830. of a valid judgment, and that to shew it to be otherwise, 
SS ad 


itis necessary that the defendant should impugn its validi- 
ty by special plea: for any thing appearing to the contrary, 
the defendant may, while in ihe State w vhere the attac h- 
ment was sued out, have acquired a knowledge of its pen- 
dency. On the question now involved, the opinion of this 
Court given at last term, in Hunt § Condry v. Mayfield 
is deemed decisive. 

Though we are of opinion that the Court below erred, 
we cannot render a judgment here for the sum claimed by 
the plaintiff, as there appears in the record another plea un- 
disposed of. The judgment below is therefore reycrsed, 
and the cause is remanded. 


Jupce Tay or not sitting. 





RutTLepGe v. RuTLedGe. 


On an appeal from a justite, no exception can be taken on account of tix 
warrant not being under seal. 


Tuts was a writ of error from Morgan Cireuit Court. 
The suit was commenced by a warrant before a justice of 
the peace. The warrant was signed by the justice under 
his hand, but without a seal annexed. ‘The magistrate 
gave judgment for the plaintiff, from which an appeal was 
taken to the County Court, where the Court, on motion of 
the defendant, quashed the warrant, because it was not un- 
der seal. The plaintiff prosecuted a writ of error to the 
Circuit Court, to reverse that decision; but at October term, 
1828, the judgment of the County Court was affirmed. 
The plaintiff now proseeuies his writ of error to this 
Court, and insists that both the Courts erred, and that the 
judgment of the Circuit Court should be reversed. 


TuornTon, for the plaintiff in crror, cited the ease of 
Perry v. Brown. Minor’s Alabama Reports, 56, and the 
statute of 1819. Laws of Alabama, page 189, and sub- 
mitted the cause. 


J. W. McCuune, for the defendant. 





-~ 


SUPREME COURT OF ALABAMA, 404 
By JUDGE COLLIER. This Court in Perry v. saxvary 1830 


Brown, in which the same point was presented, under 


SC, 


di- 








ry. : , 
tie the influence of the 38th section of the act of 1819, ‘* To mainte 
wl regulate the proceedings of the Courts of law and equity Rutledge. 
his in this State,’’ held that no exception could be taken on ap- 
La peal, to the warrant, capias, summons, or other proceeding 
' of the justice of the peace before whom the same was tried; 
dd? but that the appeal should be tried according to the justice 
"te and equity of the case. The judgment is therefore re- 
rid versed, and the cause remanded. 
od = 
- Y Jupce Perry not sitting. 
‘ 
Porr v. Branpon, etal. 
A corporation may assign its effects to a trustee, for the benefit of cred- 
‘itors. 
} 2. Such assignment will be good against a payor creditor, though the 
charter provides that the stockholders shall be personally responsible for 
the | the debts of the corporation. 

3. And the absence of the signatures of the creditors, does not invalidate 
the deed, it being of all effects, and forthe benefit of all creditors uncon- 
ditionally. 

irt. 4. Noris the deed void, because the trustee is the President of the institu- 

of tion, and executes the deed as a grantor as such. 

| 5. Inadequacy of consideration, to invalidate a deed, must be gross and ap- 

der ° parent. 

ate 6. A judgment rendered during the term, does pot relate back to the first 

day of the term, so as to defeat a bona fide purchaser or assignee. 
vas 7. The acts or omissions of a trustee cannot dete: at the rights of the assent- 
. of ing creditors in the deed of trust, unless they contribute to the wrongful 
ot. 

in- f 

the | Tuts was an action of trespass to try titles, brought by 

m, T. & W. Brandon, C. C. Clay, J. W. McClung, and B. 

ed. Brandon, to recover possession of the lot and building for- 

his merly occupied as a banking house, by the Planter’s and 

the | Merchant’s Bank in Huntsville. The action was origin- 

) ally brought against S. Cruse, as tenant in possession, but 

f Leroy Pope claiming the title, he was admitted as defen- 

Dos dant. The venue was changed to Morgan county, where 

the the cause was tried at October term, 1828, when a verdict 

ub- was found for the plaintiffs. The facts were as follows: 


At May term, 1826, in Madison Circuit Court, an ac- 
tion of trover brought by T. & W. Brandon against the 
$1 
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yanuary 1830. President, Directors & Co. of the bank, was tried, and 


“ye 


judgment rendered for the defendants. At January term, 
1828, T & W. Brandon, on a writ of error to the Supreme 


Brandonet al. Court, procured a reversal of that judgment, and a judg- 





ment was rendered for them against the bank in that suit, 
for $2,292; on the first of February, which was a day 
of said term, and on the same day, the charter of the bank 
expired. On the 5th of March, 1828, an execution was is- 
sued on this judgment, and it was levied on the banking 
house and lot, as the property of the bank, and on the 
7th April, 1828, it was sold by the sheriff, and purchased 
by the plaintiffs below for $1,005, and they received the 
sheriil’s deed for it. 

The defence was, that, on the 7th of January, 1828, the 
same day the Supreme Court commenced its session, the 
bank had, by a deed of trust, conveyed all its property to 
Leroy Pope, the plaintiff in error, who was the President 
of the bank, in trust for the payment of debts, &c. due by 
the bank. 

The deed was executed by Pope, the President, and se- 
ven Directors, and also signed by twelve stockholders, and 
was un:ler the corporate seal of the bank. It recited, that 
whereas, on the first of February next, the charter of the 
bank would expire, a considerable portion of their notes 
still being in cireulation, unredeemed, and that the bank 
owed divers debts, possessed property, and was entitled to 
debts due to it; and that they were desirous to appropriate 
their corporate property to the payment of their just debts; 
that in consideration thereof, and of one dollar paid, they 
granted to Pope all their property, real and personal, and 
all effects, credits, notes, accounts, books, vouchers, &e. 
of all kinds, in trust, to pay, in the first place, all expen- 
ses of the trust; secondly, all just claims against the bank 
in full, if the funds were sufficient, and if not, then ratea- 
bly; and thirdly, if the eifects were more than suflicient, 
then the surplus to be distributed ainong the stockholders 
in their proper proportions. To the deed, was appended 
a list of notes due, and to become due to the bank, 
amounting to £30,473 14, judgments due to the bank, 
$22,803 15; and “ebts due by account $1058 60; also, a 
list of proper:y, embracing the banking house, and 
some furniture, &e. and a list of devis due by indi- 
viduals to the bank, amouuting to $2814 83. The deed 
was recorded the 23d of February, 1828. Evidence 
was also introduced by Pope, to prove that he had ac- 
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fepted the trust, and entered on the discharge of the du- sanvary 1s30. 


ties of trustee; that the transaction was of public notoriety 
in Huntsville; that immediately after the deed was exe- 
cuted, he had taken possession of the property, and had 
placed it in the possession of S. Cruse, as his agent; that 
the Cashier of the bank had ceased to be such from the 
date of the deed; that the Directors never afterwards as- 
sembled, except a committee whom they had previously 
constituted to superintend the destroying of bills taken up 
by the trustee from circulation; that he had redeemed bills 
of the bank for more than $11,000; that he had paid by 
his own note, with security, $21,253 60, due by the 
bank to the United States; that with a portion of the notes 
transferred to him, he had secured payment of another 
debt due by the bank, of $2,500; that about $12,493 of the 
debts transferred to him, were due by insolvent persons; 
tha hehad procured confessions of judgments on debts to the 
amount of $5,000, by giving stays of execution yet unex- 
pired, and that he had obtained judgment for another debt 
of $1,400, which was still unsatisfied; also, that a large 
portion of the judgments mentioned in the lists, were due 
in notes of the bank. It was also proved that Cruse trans- 
acted his own private business in the bank, and that Pope 
removed all the notes and property to his own house, but 
that the sign of the bank had continued over the door till 
the time of trial. A witness stated he believed the bank 
was able to pay all its debts. Qn this proof, the presiding 
Judge instructed the jury, that ‘‘if they believed from the 
evidence, that the said Pope had never made a proposi- 
tion to T. & W. Brandon, to secure to them a rateable 
proportion of their said judgment against the bank, that 
the deed to Pope was fraudulent as to them, and that the 
plaintiffs were entitled to recover.’ ‘To this instruction, 
Pope excepted, and this isnow here assigned for error. 


Horkrns, for the plaintiffin error, in argument, insisted 
on the following piopositions: 

1. That the deed to Pope, which the instructions admit- 
ted was valid when made, could not become void by the 
acts of the trustee. 

2. That for any breach of trust, a Court of Chancery 
alone is competent to afford a remedy. 

3. That the deed was made by a creature of the law in 
its corporate name, and in the exercise of iis lawful pow- 
ers, to Pope in his individual capacity, and is not void upon 
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JANUARY 1830. the principle which prevents any legal right from being 
“> created in favor of a person in his individual capacity, by 


Pope 


v. 
Brandon et al. 





a2 Cranch, 
127. 12 


Wheat. 83. 3 
Am. Dig. 143 
b4 John. Ch. 
Rep. 522. 11 
Wheat. 87. 
19 John. Rep 
218. 2 John. 
Ch. R. 182. 
8 John. R. 
352. 4 John. 
Ch. R. 138. 
e4 Day, 146. 
5 Mass. R. 
13 Mass. R. 
146. 2 John. 
Ch. R. 35. 14 
Vesey, 289, 
290. 2 Vesey 
627. 2 
'Schoales & 
Lefroy, 507. 
17 Mass. R. 
454, 552. 1 
Munroe’s R. 
105. 
ad 4 Munford’s 
R. 539, 541. 
18 John. R. 
471 


e4 Day's R. 


an obligation upon the same person in the same capacity.@ 

4. That there was no fraud, either actual or construc- 
tive in the execution of the deed; and justice, and the in- 
terest of the bank and its creditors, required the convey- 
ance which the bank made. 4 


Branpon, for the defendants. The deed of assignment 
isvoid. No adequate consideration is expressed in it for 
the property conveyed, and no creditor has accepted 
it. ¢ The judgment of T. & W. Brandon, bound the 
land; a lien credited by judgment has relation back to the 
commencement of the term at which judgment was ob- 
tained. 4 The conveyance made by the directory of the 
bank was void also, beeause the Directors exceeded their 
authority. They were only the agents of the stockhold- 
ers, appointed to eflect certain purposes concerning the 
monied operations of the bank, and could not assign away 
the property of the stockholders, particularly by an instru- 
ment which was to have an effect after the determination 
of the corporation. The deed should have been made on 
the vote of the stockholders of the corporation, and it 
should appear to have been so made, else it is not evi- 
dence.¢ The stockholders are liable for the debts of the 
institution, and their property also; and if they have not 
legally assigned away their property, and divested them- 
selves of the right to it, it is still liable to pay their debts. 


By JUDGE COLLIER, The record offers for our 
examination these topics: 
1. The character of the deed from the President, Di- 


rectors, & Co. to the plaintiff, and the sufficiency of 


its consideration. 

2. The lien created by a judgment upon real estate; its 
nature, how it operates, and when it begins. 

3. The legality of the Judge’s instructions to the jury. 

1. The deed is a conveyance of all the property of the 
bank, for the payment of its debts, without preference or 
priority to itscreditors. This being professedly the object of 
the eed, the Messrs Brandon’s, with regard to the pro- 
perty conveyed, are as favorably situated as any other 
creditors. And to ascertain whether they can vary the 
situation assigned them in the payment of their demand, 
and subject the property transferred, to the satisfaction 
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g of their judgment, without regard to other creditors, are sANUARY 1830, 
y inquiries into the validity of the deed, which become . 
material. . a 

‘ The deed is absolute, and beyond the control of the Brandonetal. 
\- bank, and therefore does not require, as essential to its op- 





ra eration, the positive assent of any of its creditors. In this 
respect, there is an obvious dissimilarity between an as- 
signment for the benefit of all creditors, and one which 


it provides only for those creditors, who consent to come in 

yr under its provisions. In the one case, the deed provides 

d for no act to be done by the creditor; in the other, there 

e is a provision requiring an express stipulation on his part 

e to be paid as it directs. The reasoning of the Court in 

)- Robenson v. Rapelye § Smith, recognizes this distinc- a Ante page 
ce tion tg 86. 
ir The right of a debtor to make a general assignment of 

l- his effects for the benefit of his creditors, has not been con- 

e troverted in argument; but it is insisted that such right 

y does not extend to a trading corporation. On this point, 

1- no authority is cited; and as our own resources furnish us 

n with none that favors the idea of a restriction of corporate 

n powers in this particular, we must therefore consider it 

it upon principle. The right of a debtor to vest his property 

i in trustees for the benefit of his creditors, results from the 

e eontrol which every one possesses by law over his own es- 

ot tate. This control continues free from legal restraint un- 

ne til some one else acquires an interest in the same estate, 


S, ' It cannot be that a corporation is under greater restraint in 
_ regard to the use and enjoyment of its estate, than a natu- 


Ir ral person, unless a restriction is imposed by positive law, 
or may be inferred from its character, and the object of 
i- its existence. Chancellor Kent, in speaking of the pow- 
of ers and capacities of corporations, says, ‘‘ it was incident at 
common law, toevery corporation, to havea capacity to pur- 
ts chase and alien lands, unless they were specially restrained 


| by their charters, or by statute. Independent of positive 
, law, all corporations have the absolute jus disponendi, 


e | neither limited as to objects, nor circumscribed as to quan- 
yr | tity. This was so understood by the Court and bar in the 
of modern case of the Mayor and Commonalty of Colches- 
)- terv. Lowten.® And this common law right continued in 5 1 Ves, & 
“J England, until it was taken away as to religious corpora- Bea. 226, 237 
e tions, by several restraining statutes in the reign of Eli a 
1, | gabeth.”’¢ This, we believe to be a correct view of the “Com, 297. 
m | powers of corporations on the point we are considering. 

} But the right of the bank in this case, to alien its estate, 
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JANUARY 1830, does not depend for its existence upon the common law} 


ee 


Seanden etal. 





@ Laws of Al. 


it is expressly given by its charter,“ and must be taken 
to exist without limitation as to object. ; 

It is argued for the defendants, that it was not competent 
for the bank to make any disposition of its effects, which 
would relieve it from the liability to satisfy directly the 


P 34, section judgment of the Messrs Brandon’s. ‘To sustain this ar- 


b Laws of Al. 


ove 


gument, we are referred to the 11th section of the char- 
ter, 6 which, after declaring the liability of the stockhold- 
ers to the payment of the debts of the bank, concludes 
thus: ‘but this provision shall not be construed to ex- 
empt the said corporation, or the lands, tenements, goods 
or chattels of the same, from being also liable.”? This 
provision was doubtless introduced ez industria. The 
Legislature that enacted the charter, did not intend that 
the remedy against a stockholder should be exclusive of 
the appropriate remedy against the corporation; and lest 
it might be thus unnaturally construed by this provision, 
they declared the law, and did not introduce a new liabili- 
ty, or impose any restriction upon the bank in the disposi- 
tion of its estate. 

Again, the charter must be construed upon a view of all 
its parts, and such a construction given, as that every part 
may be operative, uf res megis valeat quam pereat. 
If the 11th seetion was to receive the construction insisted 
on, the 4th section, would, to some extent, be inoperative. 
They must ae both thus construed: the 4th is an authority 
to selland dispose of the corporate estete; the 11th makes 
that estate subject to the payment of the debts of the cor- 
poration, until it issold and disposed of, and thus constru- 
ing them, each exercises its full scope and effeet. Was 
reason necessary to illustrate further the fallacy of the ar- 
gument we are examining, the inconvenience that would 
have resulted from thus uniting ithe powers of the bank, 
interposes a powerful objection to its justness. It is es- 
sential to the prosperity of a banking institution, that it 
should be permitted to marshall its resources, free from 
legislative control, further than policy would dictate. In 
the progress of its ne goti: ations, it may be comp relled to re- 
ceive real or personal estate, in discharge of the liability of 
its debtors; and if it were not allowed to change its pro- 
perty into an active capital, its operations might be para- 
lysed, its usefulness impaired, anc its business rendered un- 
profitab! e. But this objection to the powers of the bank, 
need not be further examined, for it is apparent from 
a view of the charter itsell, that it has no just foundation. 
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The defendant’s counsel have impugned the deed of as- JANUARY 180, 


gignment, upon a suggestion that it is not sustained by a 


sufficient consideration. Chancery has lent its aid in some 
eases, Which, are however rare, to avoid a contract found- 
ed on a gross inadequacy of consideration; but in these cases 
the inequality was so great as to shock the understanding 
of mankind, and to induce the belief that the transaction 
was fraudulent. It is very clear, that the deed from the 
bank to the plaintiff is not objectionable for gross inade- 
quacy of consideration. ‘The extent of the consideration 
is not set forth in the deed; it recites that the bank is in- 
debted to sundry individuals, in the sum of two hundred 
and eighty-four dollars, and eighty-four cents; and that a 
large portion of their bills is yetunredeemed. ‘These are 
directed, with all other debts of the bank, to be paid by 
the plaintiff. The nominal amount of the evidences of 
debt, and the estimated value of the property conveyed, is 
about sixty thousand dollars. Ofthe debts, twelve thou- 
sand dollars and upwards, will be lost by insolvencies. 
The plaintiff has, since the execution of the deed, paid 
and seeured of the debts owing by the bank, about thirty- 
five thousand dollars, and it does not appear what amount 
is now due fromit. This statement of facts may suffice to 
shew, that the suggestion of gross inadequacy of conside- 
ration, could it be entertained at law, is not sustained by 
the record. 

The legal validity of the deed is also questioned by the 
defendant’s counsel, upon the supposition, that the plaintiff 
is both grantor and grantee. It is certainly a correct pro- 
position, that one person cannot occupy af daw both these 
situations at the same time, in regard to the same object. 
But the objection in this instance, it is apprehended, is 
founded upona misconception of the nature and effect of 
the assigninent made by the bank. It supposes that Le- 
roy Pope assigns to Leroy Pope, when, in truth, the 
President, Directors & Co. make a conveyance in their 
corporate character to the plaintiff. ‘The interest which 
he had in the preperty conveyed to him was different from 
that which he had in property that belonged to him in his 
individual capacity. Nothing is more usual than fora 
corporation to derive property by purchase, from a corpo- 
ration.@ Transactions between persons thus cireumstanced, 
have heen always recognized, and in principle they ap- 
pear to us unobjectionable. ‘The converse would establish 
the doctrine, that a bank could not coerce the collection 


Pope 
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sanuary1ss0, Of a note discounted against one of its stockholders, be- 
“—"v~ cause he was a creditor; or, that a corporator could not 


~~ 


Brandon etal. 





sue the corporation, because he was a constituent part of 
it. This may be considered strange, yet it is a legitimate 
deduction from the argument. The deed, so far as the re- 
cord discloses, is free from any objection of actual fraud, 
and, as we have shewn, is not in itself constructively frau. 
dulent; hence the property in question could not have 
been sold under the Messrs Brandon’s execution, unless 
the deed from the bank may be invalidated by an objec. 
tion other than that of fraud. 

2. The deed of assignment to the plaintiff, bears date on 
the day when the term of this Court commenced, at which 
the judgment in favor of the Messrs Brandon’s was render- 
ed; but the judgment was not rendered until the first day of 
February, more than twenty days thereafter. From these 
facts, it is argued for the defendants, that the judgment 
relates retrospectively to the first day of the term, and 


| 


from that period created a lien on the real property of the | 


bank, in favor of the Messrs Brandons, which it was not 
competent for the bank to divest by its transfer on that or 
any succceeding day. It isa well settled rule of the com- 
mon law, that a judgment operates to restrain the control 
of the debtor over his real estate, so as to defeat its satis- 
faction; but this rule, it is believed, does not give toa _ Judg- 
ment a retrospective operation against a bona/fide assignee. 
The reason of the rule is founded upon the supposition, 
that the proceedings of a Court of record, are of public 


renee 


notoriety; and that he who purchases real estate after | 


judgment, purchases with a knowledge of its existence. 
To give effect to purchases under such circumstances, 
‘would be a fraud upon the judgment creditor. The rea- 
son, it is apparent, will not extend to give judgments a 
Jien from a period of time anterior to their rendition; for 
until then, the purchaser cannot be advised of its existence, 
and consequently cannot be held to have purchased in fraud 
ef a judgment annemans cessante ratione, cessat ipsa 
lex. 

The argument of the retrospective influence of judg- 
ments is predicated upon the idea, that, as the whole term 
is considered in law as Dut one day, every thing done du- 
ring the term must relate to its commencement. This 
conclusion does not necessarily follow. Itis true that the 
term of a Court is for sume purposes but one da ; as a 
plea put in on the last day of the term, is a plea of the first 
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day of the term, and upon this idea of continued sit- JANUARY 1830, 
a a 


ting of the Court, Judges may alter and amend their judg- 
ments in the same term. This fiction, like all others, 
which the law acknowledges is designed to advance, but 
never to defeat the purposes of justice. Jn fictione juris, 
semper consiste wcquitas. ‘To give a retroactive effect 
to a judgment, would be rather subversive than promo- 
tive of justice, as a purchaser could not be constructively 
advised of it, until it had an actual existence. So particu- 
lar have the Courts been in adjusting the question of pri- 
ority, between the fair purchaser and the judgment credi- 
tor, where the deed of sale and the judgment bear date of 
the same day, that inquiries are allowed to ascertain the 
precise period of the execution of the one, and the ren- 
dition of the other. Having shewn that a judgment can 
only operate prospectively against a fair purchaser, we 
are brought to the third and last point of inquiry. 

3. Whatever of plausibility or force of argument may 


be brought in aid of the instructions of the Judge to 


the jury, these arguments must not be here considered and 
discussed. They were brought to the view of this Court, 
in Robinson v. Rapelye & Smith, decided at thelast term, 
and in that ease fully and satisfactorily examined. In 
reviewhig them, the Couri in its opinion, says, ** no act 
of the trustees ean affect the assenting creditors, unless 
they, in some degree, contributed to it, because the trus- 
tees are only agents for the assignors.”? The deed of as- 
signment in that cause provided for the assent of the cred- 
itors, by the execution of the deed, many of whom exect- 
ted it. This provision constitutes the most material dif- 
ference between that case and the present; yet the princi- 
ple embraced in the quotation from that opinion, applies 
here. And let it be conceded that the plaintiff, as _trus- 
tee, should have proposed to secure to the Messrs Bran- 
dons, a rateable amount of their judgment, and omitted this 
duty; the assignment for that cause could not be avoided, 
unless it appeared, that in this neglect of duty, the plain- 
tiff was influenced by his assignors; a circumstance which 
the Judge seems not to have noticed. For this reason, the 
instruction is erroneous; and for the additional cause, that 
it supposes the plaintiff was obliged by the deed to offer to 
secure to the Messrs Brandons a rateable portion of their 


judgment, when no other obligation was'imposed than to 


pay their judgment part passu with the other cred- 
ttors. We have been more prolix in expressing our opin. 
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JANUARY 1930, jon than was necessary toa decision of the question im- 
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mediately before the Court, and have considered the ma- 
terial points discussed, which it appeared from the eyi- 
dence in the record might come up, should the case be re- 

manded. We have taken this course, as it was intimated 
from the bar, that, should the judgment here be advers« 
to the defendants on all the points tntroduced in argument, 
it would put an end to further controversy. 

It is the result of our conclusions upon all the points, 
that the judgment be reversed, and if the defendants de- 
sire it, that the cause be remanded. 

Judgment reversed. 


GARRARD v. ZACHARIAH. 


i. When the pleadings are taken in short by consent, no advantage can be 
taken for informality in them after verdict. The words replication and 
, issue will be held to apply to all the pleas. 
. In debt, the pleadings being in short, the verdict found the issues for the 
 iaineitl and found damages only, omitting to mention the debf: he/d that 
this was sufficient. 


Tuts was an action of debt on a promissory note, for 
$75, determined in Lauderdale Circuit Court. The dec- 
Jaration was in the usual form, in one count. The cefen- 
dant plead three special pleas in bar, which are set out in 
the record, after which appears those words, ‘‘ replica- 
tion, Marshall. for plaintiff,’ and *‘ ésswe, Hubbar.', for 
defendant.”” The entry of judgment is as follows: 
«¢Came the parties, by their attornies, and came also a 
lawful jury, &c who being duly elected, tried and sworn, 
wel! and truly to try the issues joined, upon their oaths 
do say, they find the issues in favor of the plaintiff, and as- 
sess his damages at $26.7 On this verdict, the Court 
rendered judgment for the debt laid in the declaration, and 
the damages assessed by the jury. 

Garrard, who was defendant below, assigns for error, 
that there was but one issue, and that it does not appear on 
which plea it was joined; that there are two pleas on 
which no issne was taken, and that the verdict speaks oi 
issues which do not exist,.and on which they could not 
find; also, that the verdict was insufficient, in not finding 
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the debt to be due which was the foundation of the action; JANUARY 1830 


and that the Court erred in rendering judgment on that 
verdict. 


W. B. Martin, and Horxrns for the plaintiff in error. 
CoaLTER, for the defendant. 


By LIPSCOMB, C. J. The two first errors assigned, 
go to the question of the peck of the replication, te 
the defendant’s pleas. We have often held, that when the 
parties make up their pleadings in this short and careless 
way, that no advantage shall be taken after verdict. We 
will consider that the word replication, written and signed 
by the plaintifi’s attorney, by consent, was to go to 
all of the defendant’s pleas, and there can be no doubt 
but such was the understanding of the parties themselves 
at the time. The word ‘ issue,’ signed by the defen. 
dant’s attorney, strengthens this conclusion. The third 
point taken by the plaintiff in error is, that the verdict 
did not authorize the judgment; that it was only for dama- 
ges, and that the judgment had been entered for debt and 
damages. This point is as badly taken as the former; when 
the pleas of the defendant were negatived, by the find- 
ing in favor of. the plaintiff, the legal result was in favor 
of the plaintiff for the debt. The pleas all admitted the 
note which was the foundation of the action, and offerede 
matter in avoidance. “ Had the defendant plead the gene- 
ral issue, the finding for the plaintiff on that issue, if for- 
mally entered, would be his debt and damages. But un- 
der the state of the pleading, we consider that the verdict 
and judgment were not only good, but technically correct. 

Let the judgment be affirmed. 


Jupce Taytor not sitting. 
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CASES DETERMINED IN THE 


Currron y. Grayson. 


4. A party who procures an illegal arrest to be made, is liable in trespass 
for false imprisonment, though not present aiding and abetting. 

2. It is the province of the Judge to determine on the admissibility of evi 
dence, and for the jury to determine if it proves the facts charged. 


Currron declared against Grayson in Lauderdale Coun- 
ty Court, in an action of trespass, for an assault and batte- 
ry, and false imprisonment. The plea was, not guilty. A 
bill of exceptions taken by the plaintiff, shews, that on the 
trial, he produced one Kursner, a witness to prove, that he, 
the witness, had arrested the plaintiff, at the request of the 
defendant. This evidence was objected to, and rejected by 
the Court, on the ground that the request of the defen- 
dant did not make him atrespasser. ‘The Court then in- 
quired of the witness what the facts were? he answered, 
that about ten minutes before the arrest, the defendant 
asked him if he had executed a ea. sa. he had against the 
plaintiff, and being informed he had not, the defendant 
said he wished him to do so, and informed him where the 
plaintiff was; that the witness then went over the street to 
the office of one Ward, and arrested the plaintiff. Ward’s of- 
fice was in sight of the place where the conversation took 
Place, and distant about ninety yards, but the witness did 
not know if the defendant saw the arrest. The plaintiff’s 
counsel insisted on the exclusion of the fact, that the wit- 
ness had aca. sa. as not admissable under the issue join- 
ed, but contended that the fact of the arrest should go to 
the jurs as evidence. The Court held the evidence inad- 
missible, unless the defendant was present, aiding and 
abetting in the arrest, and unless the fact of the witness 
having the ea. sa. as an officer, could also go as evidence 
tothe jury. There was a verdict for the defendant, and 
the decision of the Judge above stated, is here assigned for 
error, by Clifton, the plaintiff. 


W. B. Martin, for the plaintiff in error, argued that 
a defendant might be guilty ofa false imprisonment, with- 
out being present, aiding and abetting, and that therefore 
the evidence was improperly rejected.¢ 
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Hurcntson, contra. A party may be liable for an ille- 
gal arrest, though not present aiding and abetting, but 
this is only in an action on the case; not such an action as 
this, which s trespass. @ But be this as it may, there 
can be no errorin the record; for it does not appear there 
was any illegal arrest. It was certainly not competent 
for the pla 1intiff to introduce a witness, and select only a 
part of his statement, without taking the whole. Then 
what was his statement? it was, that the defendant direct- 
ed him to execute a ca. sa. and he did so. It was lawful 
for him to arrest the plaintiff on a ca. sa. unless the pre- 
eept was illegal, which is not. shewn or pretended; then 
there could be no trespass. Itcould only be by reason of 
illegality in the process that any one could be liable; and 
this ; should have been shewn and relied on. 


y LIPSCOMB, C. J. The witness was offered to 
prove that he had, at the request of the defendant, arrested 
and held the plaintiff in custody: the Judge of the County 
Court would not permit this evidence to go to the jury, 
on the ground, as he states, that it would not prove that 
the defendant was a trespasser. This is, as we conceive, 
the only point presented by the bill of Exceptions. "It is 
true that it contains a great deal more, which seems to be 
only a conversation for the gratification of the Judge’s cu- 
riosity, without being per mitted by him to go to the jury. 
If the Judge intende: { by the reason given for rejecting the 
testimony offered, to be unde rstood as ruling, that a 
person who procures the illegal arrest of another, is nota 
trespasser, we are very clear, that he erred. If he only 
intended that it was not sufficiert to prove the fact of the 
trespass, then he was trespassing on the privilege of the jury 
in arresting the evidence from them. Jt is the province of 
the Judge to determine on the admissibility of testimony, 
and for the jury to say, wneiher it proves the facts charg- 
ed or not. We can discover no objection to the testimony 
rejected by the County Conri, on the ground of its admis- 
sibility, a: ad it should have gone io the jury. 

’ Judgment reversed. and cause remanded 
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CASES DETERMINED IN THE 


Beri etal v. Payne & Wi ui1Ams. 


By the act ofthe 20th January, 1829, providing for the valuation and sale 
of certiin lands which had been relinquished by purchasers to the United 
States, and then granted to this State, commissioners were appointed 
to value the lands, and to ascertain and report who were the persons pro- 
perly entitled as occupants, to pre-emption rights as purchasers at valu- 
ation, and their determination was made final. In this case, it was held: 

1. That this Court hasa general supervising power over all inferior judicial 
tribunals which may be erected, to prevent the violation of a positive 


right. 

2. But that the decision of the commissioners as to who was entitled toa 
pre-emption right, could not be controlled by injunction, as it was a mat- 
ter of favor, and not of right. 

3. That the Legislature may lawfully give power to said ecmmissioners to 
ascertain who are entitled to pre-emptive rights, without appeal, and 
that this is not unconstitutional. 

4 That the commissioners might, at any time before filing their report, alter 
their decision. ‘ 


Tas was motion for an injunction, to restrain the Re- 
gister of the Land Office at Courtland from receiving 
entries, or issuing certificates in favor of the defendants, 
for certain lands. The application was made on the first 
of October, 1829, to Judge Perry, who granted an injunc- 
tion, to continue only until the 26th of January; and in 
this Court, the complainants moved that the injunction be 
continued and granted generally. The bill was filed by 
Isaac Bell, Samuel Bell, and George W. Martin, com- 
plainants, against Mary Payne and Philemon Williams, 
defendants. 

The motion was argued by Ormonn for the complain- 
ants, and Horxyns, for the defendants. 


By JUDGE TAYLOR. The land described in the 
complainants bil] is part of the 400,000 acres granted by 
the United States tu this State, for the purposes specified 
in theact making such grant. 

The whoie ef the iands thus granted, had been previ- 
ously sold by the United States to individuals, and in con- 
formity with acts of Congress passed for the relief of the 


purchasers, had been relinquished by the purchasers to - 


the United States, and the amount which had been paid 
thereon, applied to the payment of other lands bought 
of the United States. by the persons making such relinquish- 
meuts. 

The General Assembly of this State passed a law, which 
Was approved by the Governor on the 20th January, 1829, 
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‘< to sell and dispose of”’ the said 400,000 acres of land; JANUARY 1830 


by which act, a Land Office was established in the town of 
Courtland, and a Register appointed, with power to issue 
certificates of purchase to such persons as were authorized 
to receive them. The said act also provided for the 
appointment of twelve commissioners, to exumine and 
value the lands. These commissioners were required to 
divide themselves into four companies, each of which 
companies was required to examine, value, &c. and more- 
over, to ‘‘take a note or memorandum of all improve- 
ments, and the names of each and every person who may 
be entitled to pre-emption, according to the provisions of 
this act.”” By the 6th section of the act, it is required 
that the ‘‘commissioners when they. have completed the 
examination of the whole of said lands, shall assemble to- 
gether, and return a list of the class, &c. together with the 
names and improvements of persons occupying or cultiva- 
ting, &c. to the Register of the Land Office, &c,”’ 

The 8th section of the act is in the following words, 
viz: ** That, to enable the said Register to determine 
what persons are entitled to such pre-emptions, it shall be 
the duty of each of said companies of commissioners to as- 
certain by evidence, satisfactory to them, who is entitled 
to the pre-emption to any particular tract or tracts of said 
land, according to the provisions hereafter enacted; and 
to enable them to settle any disputed claims, they shall be 
authorized to procure the affidavit of three disinterested 
neighbors, or other satisfactory testimony, and the said 
commissioners are each invested with the power of admin 
istering oaths to witnesses; and the decision of each com- 
pany of said commissioners shall be final as to the right of 
pre-emption, and the said commissioners shall make re- 
turn thereof as above stated, to the Register.” 

The bill upon which this motion is founded, alleges that 
the complainant, Martin, purchased the north east and 
south east quarters of section 31, in Township 6, range 11, 
of the United States, in the year 1818, which he afterwards 
relinquished to the United States, and which are included 
in the 400,000 acres granted to this State, and that he con- 
tinued in possession thereof until the 8th of January, 1829, 
when he rented the same to his complainants, Isaac and 
Samuel Bell, and agreed that they should have any bene- 
fit which they might lawfully derive from the possession of 
said land, under the act above referred to. The bill then 
proceeds to set out the manner in which the defendants 


Bell et al. 


Vv. 
Payne & Wil- 
liams: 
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CASES DETERMINED IN ‘THE 


JANUARY 1330. first settled on a part of said lands; that by a writ of for- 


Bell et al. 


Vv. 
Payne & Wil- 
liams. 





cible entry and detainer, he had dispossessed the Paynes 
before the grant was made by the United States to this 
State; that the three commissioners who acted in that part 
of the State, in which the above described land lay, after 
having all the evidence which the several claimants to the 
right of pre-emption in said land could adduce, awarded 
the same to the complainants, the Bells; but subsequently, 
and after one of said commissioners who acted in the first 
instance had been succeeded by another person, they gave 
to the said defendants a new trial, and awarded to the said 
Mary Payne,-the pre-emption ia the west half of the south- 


east quarter, and to the said Williams, in the west half of 


the north-east quarter of the above described land. ‘The 
bill prays an injunction restraining the Register from per- 
mitting said defendants or any other person to enter the 
land, except said complainants, and for general relicf. 

This motion is supported by counse!, who take the fol- 
lowing positions, viz: 

Ist. That the possession of the complainant, Martin, 
obtained by virtue of his purchase, from the United States, 
which was continued after he relinquished his title to the 
land, and until after the act of the General Assembly for 
the sale of the land was passed, vested in him a right of 
possession against third persons, which would be protect- 
ed by this Court. 

2d. That by virtue of said right of possession, that act 
of Assembly secured to him a preference in entering the 
land, and of course, the right to ask the aid of this Court 
in securing to him such preference. 

3d. That if he had no right by virtue of his possession, 
before the passage of that act, yet the act itself conferred 
upon hima right valuable in itself, and therefore the sub- 
ject of adjudication i in this Court. 

4th. That if either of these positions be sustained, the 
Legislatvre had no constitutional power to divest this Court 
of its jurisdiction, and therefore the provision in the act 
which makes the adjudication of the commissioners 
‘< final,”’ is unconstitutional, and null and void. 

Sth. That if all these points be untenable, the first de- 
eision of the commissioners, by whieh they determined 
that the complainaxts, the Bells, were entitled to the pre- 
emption, was binding upon them, and vested in them that 
right, which this Court wili protect. 

The ground taken with regard to the merits of the con~ 
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troversy, further than they are involved in the points janvary 1330 
SS aa A, 


above stated, it is unnecessary to examine. 

There is no controversy with respect to the intention 
of the General Assembly, as expressed in the above act; 
all agree that it was intended to vest each set of commis- 
sioners with the power to decide who had the right of pre- 
emption in the different tracts of land, to a right of pre- 


ference in which there might be a conflict between differ-. 


ent persons, and that from their decision, there should be 
no appeal; but it is contended that the provision was one 
which the Legislature had no power to make; that this 
Court has a general supervising control over all inferior 
judicial tribunals which may be erected in the State, of 
which it cannot be deprived. 

It is certainly true in general, though there are excep- 
tions, that wherever the property of the citizen is in- 
volved in any way by the claim of another person, the 
right of appeal to this Court is secured to him, and no de- 
partment of the Government can divest this Court of its 
jurisdiction in such case; but the question here, is, have 
the complainants or either of them any property in the 
land in controversy? and I here use the term property, in 
its broadest sense, including as well the right of possession 
as the right of property 

It is at once admitted, that by the decisions of this 
Court, ithas been determined that persons whe had relin- 
quished lands upon which they resided, or which they 
cultivated, either themselves or by their tenants, were en- 
titled to the possession of such lands against all third per- 
sons, while they remained undisposed of by the United 
States. 

The soundest policy required such a decision; a differ- 
ent one would have encouraged strife and discord through- 
out the State, and produced inaumerable evils. Many 
hundred thousand acres had been relinquished; in numer- 
ous instances, extensive improve ments had been made by 
the first purchaser; and those who regarded their own in- 
terest alone, would have used every exertion which art, 
and often force, could have dev ised, to obtain the use of 
such valuable possessions, in the hope that years might re- 
volve before any disposition would be made of them by 
ithe government. But moreover, ina trial of this descrip- 
tion, it would only be considered who was the person first 
in possession, and to him, in conformity with all law, 
would that possession be restored. 

53 


Fell et al. 


v. 
Payne & Wil- 
liams. 
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yanuaryisso, But although such was the situation of the purchaser 
po “~/ who had re linquished the land purchased as regarded third 


Bell etal. 
v. 
Payne & Wil- 


liams. 





persons, he certainly had no right against, or claim upon 
the United States. The agreement on the part of the Uni. 
ted States to rescind the coatract of purchase and sale, was 
received by. him asa_ privilege granted to him of mere 
favor, and when this oflered bounty was accepted by him, 
he certainly cannot be heard when he contends for a right 
in that, all right to which he was bound to relinguish, and 
did reli: iquish, before he was enti'led to the bounty. As 
against the United States then, before the grant was made 
to the State, the complainants or either of them had no 
right, even of possession; after the land was relinquished, 
and of course after the grant was made, the grantee stood in 
the same situation which the grantor eceupied before. — It 


is contended, however, that the law giving the right of 


pre-emption to persons in a particular situation, is uncon- 
stitutional, unless those persons had some right in the land 
to which this preference is given them; and to support this 
doctrine, the 26th section of the bill of rights is referred 
to. Ifthis be the ease, it is totally unnecessary for the extra- 
ordinary remedy which is now asked for to be afforded, 
because the defendants can receive no right by virtue of 
an uneonstitutional law. But it is believed, that the po- 
sition assumed by the complainants’ counsel, cannot be 
sustained. This section was never intended to prevent 
any ‘‘privilege, honor or emolument,” from being grant- 
ed by the State; but simply and singly, to prohibit the 
granting or conferring any ‘ privilege, honor or emolu- 
ment,’’ and making such grant hereditary. Every day’s 
experience proves, that privileges, honors and emoluments, 
are often granted and conferred in our State, and in the 
United Siates. What is the exemption of certain descrip- 
tions of persons from serving on juries, working on roads, 
Xe. but granting a privilege? what is bestowing a brevet 
appointment in the army, but conferring an honor? and 
what are the salaries annexed to different offices, but 
emoluments? 

If the complainants had no interest in the land in oppo- 
sition to the rights of the State, before the passage of the 
law allowing pre-emptions, did that act vest him with 
such an interest as gives hima right to the inter position of 
this Court, to secure him in its enjoy ment? This question 
will be answered, as if the law ctearly gave him the prefer- 
ence which the ecominissioners refused to recognise. 
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The State owns extensive public domains, and wishes sanvary i 30. 
to make sale of them. To effect this object. a law is pass- —” V™“ 


ed, by which persons in particular situations, are autho- 
rized to make purchases at fixed prices, in preference 
to all others. Certainly this is all legal; no person can 
complain, because the rights of no one is invaded. But 
the lsw providing for this mode of sale, also points out 
certain persons who are to determine whether those who 
apply to purchase, are within its provisions, and declares 
that their decision shall be final, and this, it is insisted, 
could not be done. Why? Because, it is answered, the 
law vested the right to a preference in the land in the per- 
sons coming within the provisions of the statute, and 
thereby gave them rights which this Court will protect. 
But the law must certainly be taken altogether. Upon 
certain conditions, particular privileges are granted to in- 
dividuals; one of those conditions is, that certain men 
shai! say they are entitled tothem. Certainly they have 
no right to the privilege until this is done. Suppose the 
law had provided, that the poorest persons in the State 
should. have the preference; that the commissioners should 
determine who were entitled under this provision; and 
that their decision should be final. ‘This would certainly 
have been a benefit gratuitously bestowed, and the poor 
rejected by the commissioners, could have had no redress 
in this Court. 

Iam decidedly of opinion, that the part of the law giv- 
ing preferences to one person over another, in entering 
the publie lands, is a matter of favor; that the General 
Assembly had the right to prescribe the terms on which 
that favor would be granted, and having said that the com- 
missioners, and they alone shall determine on whom the 
bounty of the State shall be conferred, no person has a 
right to appeal from their decision. The cases adduced 
by complainants’ counsel, it is believed, do not mitigate 
against this opinion, as in these cases, private rights were 
invaded, or at leasi supposed to be. 

I am also of the opinion that the commissioners could 
revise their proceedings, and re-consider their opinions, at 
any time before their return was made to the Register, and 
their first determining in favor of complainants, if their 
ultimate decision and return to the Register were in favor 
of the defendants, gave to the complainants no right whet- 
ever; and of this opinion is the Court. The motion, there- 
fore, is overruled. 


Vell et al. 


v. 
Payne & Wil- 
liams. 
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CASES DETERMINED IN THE 


Teacue v. RussELt Anp Moore. 


1. No relief can be obtained ayainst usury, in equity, where the party has 
, omitted to plead it at Jaw, and shews no excuse for tie tailure 
Toa sealed mstrument, an unsealed release is no defence at law. 

3 Nor is it in equity, unless founded on valuable consider ition. 

4. Gut where a security to a sealed note was discharved by the payee, by an 
unsealed writing, ud induced to believe fur several years that he was 
discharged, and unti! the principal became msolveut, it amounts to a fraud 
on his rights, and equity will relieve. 

5. Where at law the defence would be doubtful or difficult, equity can take 
—_— 

assignee of a bond transferred after due, takes it subject to all equi- 
© table defences 


James Tracue filed his bill in Chancery in Franklin 
Circuit Court, against J. Russell and W. Moore. The 
bill charged that on the 17th of February, 1817, the com- 
plainant and one Byrd, borrowed of Russell $400 for 
twelve months, at te: per cent. interest; that the com. 
plainant borrowed $150, and Byrd $250; that complain- 
ant gave his note under sea! for $165, for the re payment, 
with Byrd as security, and Byrd gave his for $275, with 
the complainant as security; that’ on the 12th of March, 
1818, the complainant paid off his note, and took it up, and 
Russell gave him a receipt in writing for the money, and 
in the same instrument expressly released him from lia- 
bility on the note signed as Byrd’s security; that Russell 
was about to tear off the name of Teague frem the note, 
but on reflection declined so doing, lest it might destroy 
the validity of the note as to Byrd also, and then gave the 
written instrument as aforesaid. He charges that Byrd 
was then well able to pay, and that on the faith of this 
acquittance, he rested satisfied, and did not attempt to in- 
demnify himself against the consequences of his security- 
ship, w hich he might have done, had he not been discharg- 
ed, as Byrd was for several years afterwards solvent, and 
in good circumstances. It is further charged, that Russell 
afterwards assigned the note to Moore, who sued the com- 
piainant on it at law, several years after it fell due, not- 
withstanding the release; which was the first notice he 
had of the transfer, and of the intention to look to him for 
it; and that the complainant endeavored to defend the ac- 
tion, but failed, because the release was not under seal, and 
formed no defence at law. The complainant also charges 
that he is uncertain if Moore had notice of the release 
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vefore the transfer, he believes he had, but that if Russell a tr 


transferred it to him without disclosing the fact of the re- 
lease, that he committed a fraud on his rights. It is also 
charged that Byrd has become entirely insolvent. The 
prayer of the bill is for a perpetual injunction against the 
judgment, and for general relief. 

The defendants demurred to the bill, and at March term, 
1828, the demurrer was sustained, and the bill was dis- 
missed; and this is assigned for error by Teague in this 
Court. 


Ketty & Hvtcutson for the appellant, argued, that the 
note beingunder seal, no defence at law could be made; 
that the release being unsealed, it would not sustain a plea 
of release, and therefore the complainant should be reliev- 
ed in equity. That in equity it amounted to a fraud on 
the rights of Teague, to give him assurances that he would 
not be looked to, and after a great lapse of time to seek to 
enforce the demand, when he had no means of securing 
himself; that he had not neglected his defence, but had 
attempted to make it available at law, but could not there 
succeed; and that he was certainly entitled to relief some- 
where.@ 


Hopkins and W. B. Marrtry for the appellees, argued 
that if any benefit could be derived from the release, it was 
in a Court of law; and that when the remedy was at law, a 
demurrer to the bill was proper. But that the pretended 
release was void in all Courts; that it was made without 
consideration; that equity would not enforce a mere vol- 
untary defective agreement.2 


By JUDGE COLLIER. 
cisions, are these: 

1. Do the facts disclosed in the plaintiffs bill, interpose 
a bar to a recovery, by the defendant Moore. 

2. Supposing the question to be answered affirmatively, 
is it competent for equity to administer relief? 

These questions are so closely blended, that for the sake 
of perspicuity, we will consider them together. It is no 
objection to the recovery of the sum expressed in the bond, 
that a larger per centum, by way of interest, was reserved, 
than the law authorized; for it will be observed, that at 
the time the bond was executed, the reservation of usuri- 
ous interest did not operate as a forfeiture of the principal; 


The questions for our de- 


T eague 
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Russell & 
Moore. 
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yanuaky 1830, the recovery of the interest alone, was barred by law: and 
SI \~T 


Teague 


v, 
Russell & 
Moore. 





a Laws of Ala 
1805, p. 442. 


5 Scott v. Nes 
bit, 2 Bro. C. 
©. 641 


> Minturn v. 
Seymour, 4 
John. Ch. R. 


wie 


it was not until the statute of 1819 was passed, that usury 
avoided a contract en foto. 

Had the plaintiff shewn usury on the trial at law, he 
could have avoided the payment of interest; but having 
failed to do so there, and not offering by his bill, any ex- 
cuse for the omission, the defence cannot be entertained in 
equity. And even where the usury goes to avoid the 
contract at law, the omission to plead it, forms no ground 
for the interference of Chancery, 8 though the lender is 
placed ina better situation, when the defence is made in 
equity, than he would be if it were made at law: because 
usury in the one Court creates a forfeiture of the excess- 
ive interest only; in the other, of both principal and 
interest. 

The facts disclosed by the plaintiff’s bill, do not consti- 
tute a legal release; and had they been proved, would not 
have sustained a plea of release. It is essential to the va- 
lidity of that plea, that the discharge relied on, should be 
under seal, especially where the action is founded ona 
specialty, according to the common rule, eadem modo quo 
oritur, eodem modo dissolvitur. Understanding it then 
as confessedly clear, that the acquittanee relied on is not a 
suflicient release at law, it is material to inquire whether 
equity can perfect it. If it was founded upon a valuable 
consideration, Chancery, upon the rule that it decrees de- 
fective agreements to be consummated, according to the in- 
tention of the parties, where the consideration is valid, 
would give to the plaintiff the benefit of it. But no con- 
sideration is alleged; we must therefore suppose that the 
acquittance was gratuitously made, and consequently can- 
not give to the plaintiff its benefit.¢ 

There is, however, another feature in the cause, which 
merits consideration. The parol discharge of the plaintiff 
by Russell, it is alleged in the bill, dissuaded the plaintiff 
from taking steps to have a collection of Byrd’s notes 
coerced, or from obtaining an indemnity agaiust his liability 
as surety, which he might have done, had he believed that 
he would have been resorted to for payment. These facts 
are admitted by the demurrer. If the plaintiff was induced 
from the representations of Russell to believe that he 
would not be called on for the payment of Byrd’s note, 
(and these representations were such as reasonabiy to induce 
that belief,) it is a fraud on the plainiifi, now to attempt to 
force him to pay it. We will not say that a plea, disclos- 
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ing these facts, would not be sustained at law. That sanvaryis30, 
jsa point, which to maintain the jurisdiction of this Court, atl Mind 
it is unnecessary to consider. If the defence was difficult ra 
or doubiful at law, it is compatible with the principles on Russell and 
which Chancery interferes, to administer relief. It is be- Moore. 
lieved, that by the application of this principle, the juris- 
diction of equity is sustainable. 

‘The circumstance of the acquittance being by parol, to- 
gether with the complexity of the fraud, and the proof by 
which it must necessarily be sustained, would greatly em- aq Gallatin v. 
barrass adefence at law. Again, the variety of decision na 
with regard to the causes for which sureties are discharg- por Week 
ed, and the tribunals in which they are to be made ef- worth, J. 1& 
. p Vesey, 483. 
fectual, render somewhat doubtful a legal defence. ™ 

The plaintiff at law became the assignee of the bond af- 
ter it fell due, and is consequently placed in the same sit- 
uation as the payee; and any defence which would be avail- 
able against the latter, may be made against the bond in 
his hands. 

The decree of the Court below is reversed, and the cause 
remanded, that the defendants may answer the allegations 
of the bill. 





By JUDGE CRENSHAW. In this case, I am of opi- 
nion that equity has no jurisdiction, on the ground, that the 
matter of equity insisted on in the biil, was available in 
defence to the action at law. 

Reversed and remanded. 

Jupce Perry not sitting. 


PLtumMmer Vv. McKean & McKean. 


i. It is correct as a general rule, that an obligation to pay a sum of money, 
which may be discharged by the payment of a lesser sum, is to be consi- 
dered as a penal obligation, and that the lesser sum only is recoverable, 
with interest. 

2. But where the payment is tc be made at a different and distant place, it 
is otherwise. and the larger amount may be recovered. 


Tits was a writ of error sued out by Plummer, to re- 
verse the judgment of the Cireuit Court of Franklin coun- 











424 


CASES DETERMINED IN THE 


JANUARY 1830. ty, rendered on a verdict in his favor, at October term, 
“v~ 1825. He had instituted an action of debt in said Court, 


serene 


against J. C. and J. W. McKean, on an instrument, of 


McKean & which the following is a copy: 


McKean. 





a 3 Atkyns. 
519. 2. H. 
Blackstone, 
519. 


b Page 520. 


*« $2,000. On or before the first day of April next, we 
promise to pay to James R. Plummer, or order, two thou- 
sand dollars, which if paid in par money at New Orleans, 
may be discharged by sixteen hundred dollars: value re- 
ceived. Witness our hands and seals, September 19th, 
1821. 

J.C. McKEAN”, [u. s.] 
JOS. W. McKEAN” [t. s. ] 

At the trial, the Court. on the motion of the defen- 
dants, instructed the jury “that the instrument was a 
penal bond, and that they could not give a verdict for more 
than the sum of sixteen hundred dollars, and interest,’ to 
which the plaintiff excepted; and this is now assigned for 
error. 


Hopkins, for the plaintiff in error, argued, that by the 
failure to pay in New Orleans, the defendants beeame lia- 
ble to pay the full amount, and that the instructions were 
erroneous. @ 


Coa.Ter, for the defendants. 


By JUDGE CRENSHAW. The question to be set- 
tled, is, whether the $2,000 is penalty, or whether it is the 
debt actually due? I lay it down as acorrect general rule, 
that where a greater sum is to be discharged by the pay- 
ment ofa less, without reference to the place of payment, 
or other circumstances which would form an exception to 
the general rule, the greater sum will be considered as 
penalty, and the less as the debt actually due. 

But the case under consideration forms an exception to 
the rule. From the peculiar phraseology of the contract, 
the distance of the place where the money was to be paid, 
the ditference of exchange, and the advantage of prompt 
payment to the obligee, I infer that the $2,000 was the 
debt actually due, and not penalty. The case in 3d At- 
kyn’s Reports,; which wasa mortgage at 44 per cent. with 
a proviso, that if the interest be paid semi-annually, the 
mortgagee will accept of 4 per cent. illustrates the prin- 
ciple now contended for. Chancellor Hardwick decided, 
that if the 4 per cent was not paid, the mortgagee might 
recover the 43 per cent. and that the greater interest was 
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not penalty. So in the case at bar, though the debt of two JANUARY 1830. 


thousand dollars might have been discharged, by the 
prompt payment of $1600 at New Orleans, yet it is not 
to. be taken as nomine penx. The Court are of opin- 
ion that the judgment of the Circuit Court must be revers- 
ed, and the cause remanded. 


By JUDGE SAFFOLD. It was clearly expressed, that 
$1600, if paid in New Orleans, should discharge the debt. 
The stipulation that the payment should be in ‘‘par mo- 
ney,’’was not different from the legal obligation to pay oth- 
er debts. If $2,000 is to be considered as the true debt, it 
could no where be discharged in any thing inferior to notes 
at their current rate of exchange. The payment could 
only have been made in specie, or other medium which 
the creditor was willing to receive as its equivalent. An 
agreement to pay a particular sum of money, subject to be 
discharged by a less sum, if punctually paid, is substan- 
tially the same as a contract to pay the smaller sum, and 
in default thereof, that the larger amount shall be the sum 
due. The difference is only in the phraseology, for the 
legal effect of the contract in either form, is precisely the 
same. In all such contracts, the larger sum is in law re~ 
garded as penalty; and I conceive such to be the doctrine 
ofa variety of former decisions by this and other Courts. 
Then can the fact, that the less sum contracted to be re- 
ceived in discharge of the debt, was to be paid at a parti- 
cular place, vary the principle? If so, there could be no 
difficulty in shaping contracts accordingly, and evading 
the legal objection to the recovery of penal stipulations. 

I conceive that this question ought to be determined, like 
all others of a kindred nature, with a view to the differ- 
ence in the sums, and the reasonableness of the higher re- 
sponsibility, compared with the injury or inconvenience 
to be incurred by the failure to comply. (an it be sup- 
posed, that the parties to this contract estimated asa real dif- 
ference, four hundred dollars in the value of this debt, for 
the sake of having the payment made in Orleans? I pre- 
sume not; as one tenth of that sum would have been an ade- 
quate premium for the expense and risk of the remittance. 

The case of Nichols v. Maynard, « which is mainly 
relied on by the plaintiff in error, was a case in which mo- 
ney had been Ient on interest, at four and a half per cent. 
and secured by mortgage. But there was a verbal agree- 
ment, that if the mortgagor paid the interest for every half 
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would abate a half per cent. The interest not having been 
thus promptly paid, the question was, whether four or 
four and a half per cent was due? The four and a half per 
cent was allowed by the Chancellor. In that case, howe- 
ver, the difference of the premiums was only a half per 
cent. and both within the legal rate of interest; and the less 
sum was agreed to be taken as a discharge, only on condi- 
tion that the same was paid earlier than the maturity of the 
higher rate. I consider it a general and almost invariable 
rule, that the least sum, which by the terms of the con- 
tract will discharge a debt on the day appointed for pay- 
ment, is to be regarded as the true debt. Suppose the 
$1,600 in this case to have been the true debt, and that the 
defence had been usury; doubtless the defence must have 
prevailed, unless defeated by the stipulation that payment 
of the amount of the true debt should be received as a sa- 
tisfaction. I conceive that this would have been the correct 
legal view of the subject, and that in any form in which 
the question can be presented, the additional sum of four 
hundred dollars ought to be treated as nomine pene. 
I therefore dissent from the opinion of the majority. 
Reversed and remanded. 





JorDAN v. Lewis. 


1, A note for a sum certain, payable at a future day, which may be dis 
charged by the payment of a lesser sum at an carlier day, is valid, and 
the larger sum is not penalty. 

2. Noris such note upon its face usurious. 


Tis was an appeal from the decision of a justice of the 
peace of Pickens county, ina suit in which Moses Lewis 
was plaintiff, and W. Jordan, deferidant. The action was 
on a note, as follows: 

“ Springfield, July 30, 1825. On or betore the 25th 
December, 1829, I promise to pay Moses Lewis, or bear- 
er, forty-one dollars and twenty-five cents, for value re- 
ceived. If paid October Ist, thirty-three dollars is to sa- 
tisfy this note. 

WILLIAM JORDAN.” 
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Jud r default was given for t intiff at the JANUARY 1230 
Judgment by default was given for the plaintiff a Many ny 


April term, 1828, of Pickens Circuit Court, for $42 25, 
and interest, &c. 

Jordan, in this Court, assigns for error, that the judg- 
ment should have been for $33 only, and interest, and that 
all over that amount was penalty and not recoverable. 


Ross, for the plaintiff in error, cited the case of Henry 
&§& Winston v. Thompson, Minor’s Alabama Reports, 209, 
and submitted the cause. 


R. K. Anperson, for the defendant. 


By JUDGE CRENSHAW. In support of the assign- 
ment of error, the case of Henry & Winston v. Thomp- 
son,” is relied on inh te brief. The several cases of a kin- 
dred class, decided at the same time with the one cited, 
were on four several descriptions of notes; 1st. To pay the 
principal at a future day, and if not punctually paid, then 
to pay interest at the rate expressed; 2d. To pay the prin- 
cipal ata future day, with interest at the rate expressed 
from the date; 3d. To pay the principal at a future day, 
with the interest expressed, without stating the time from 
whieh or to which it was torun; 4th. To pay the princi- 
pal at a future day, with interest from the maturity of the 
note. Also inthecases of Dinsmoor v. Hand,® and of Fu- 
gua, §& Hewit v. Carriel & Martin,¢ the contracts were 
for the payment of money at a future day, and if not punc- 
tually paid, to bear interest from the date. But the note in 
the case under consideration, does not fall within any of 
these descriptions, and consequently is not settled by the 
principle of decision recognized in those cases. To pay 
a sum of money at aday certain, but which may be dis- 
charged by the payment of a less sum at a previous day, 
has no similitude to any of the cases enumerated. The 
case at bar, then, is clearly distinguishable from all these 
eases. The substance of the‘eontract is to pay $41 25 
cents, at a future day, but if paid nearly three months be- 
fore the day, the payee will accept of $33 in lieu of his 
debt. This was a benefit to both parties, and therefore 
not penalty; a benefit to the payee to receive his money 
before it was due, and a benefit to the payor in discharging 
the debt by the payment of a less sum. 

It has been determined in this Court by many adjudica- 


tions, and is now conceded, that where, by the terms of the 
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red by the payment of a greater sum, the less sum will be 
considered as the debt, and the greater as penalty; but 
this is on the supposition, that both are payable at the 
same time, or at least that the less is not payable before 
the greater becomes due. 

For the same reasons that we cannot infer, from the face 
of the contract, that the $41 25 is not penalty, we also 
infer that it is not usury. Usury is a corrupt agreement 
to receive more than 8 per eent. for the loan or forbear- 
ance for one year; but in the present case, the agreement is 
not to receive more, but less than the legal rate of interest, 
if the debt be paid a considerable time before it becomes 
due. 

For these reasons, a majority of the Court are for affirm. 
ing the judgment of the Circuit Court. 


By JUDGE SAFFOLD. I am constrained to dissent 
from the opinion of a majority of the Court, as expressed 
in thisease; Most of the reasons I gave in my dissenting 
opinion, filed in the case of Plummer v. McKean & Me- 
Kean, during the present term, are the same by which I 
am now governed.@ 

The contract was to pay a certain sum on a given day, 
which might be discharged by the payment of about four 
fifths of the amount a few months earlier. The interest 
that could accrue between the different periods appointed 
for the payment on either sum, could not exceed one 
eighth of the differenee in amount. The principle sus- 
tained by a majority is, that immediately on the failure to 
pay the less sum on the earliest day, the larger sum be- 
came the true debt, and was absolutely recoverable after 
the last day appointed for the payment. 

The obligation for the greater sum was evidently a penal 
stipulation, to secure the earlier payment of the less sum. 
Ifthe recovery is sustainable for the larger amount in this 
case, the same principle would sanction the recovery of 
any sum under a contract, to pay so much twelve months 
after date, which might be discharged by half the sum in 
six months. I conceive it utterly impossible to distin- 
guish the cases, either in principle, or on authority; and 
that the doctrine of this decision entirely removes all re- 
straint against the collection of penalties or usury. 

Judgment affirmed. 


Jop@es Taytor and Perry also dissenting. 
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Rocuon v. Lecarr. 


1. An agreement made before marriage between husband’ and wife, by 
which the husband relinquishes all right to the property of the wife, and 
agreed she should retain it to her own separate use, does not, in equity, 
bar the husband’s right of etirtesy. 

9, Nor does a decree of divorce a mensa et thoro, pronounced against him, 
bar such right. 

3. Nor an injunction granted in the lifetime of the wife, on her prayer, pro- 
hibiting the husband from intermeddling with her property. 

4, The rule of construction on such an agreement is the same in equity as 
at law. 


In August, 1828, Nannette Rochon filed a bill in Chan- 
cery in the Mobile Circuit Court, against Littleton Lecatt, 
praying relief against a judgment at law which Lecatt 
had obtained against her, and in which he had recovered 
possession of a lot of ground in Mobile, and damages. 

She charged in her bill, that in 1818, Mrs Anne Lecatt 
sold and conveyed the lot to one J. Champenois: that 
Champenois conveved to one Dameron; he to McLoskey, 
and MeLoskey to her; that Mrs Lecatt was formerly the 
widow of one Thomas Surtill, and that in 1813, she in- 
termarried with L. Lecatt; that previously to her marri- 
age, she and Mr Leeatt entered into and executed a mar- 
riage contract, which is in these words: 

‘¢ Articles of agreement indented, made, &c. between 
Littleton Lecatt, sailing master in the United States’ Na- 
vy, of the one part, and Anne Surtill, widow of the late 
Thomas Surtill, of the other part, as follows: whereas a 
marriage is shortly intended to be had and solemnised be- 
tween the said Lecatt and Anne Surtill. It is there- 
fore covenanted and agreed by and between the said par- 
ties to these presents, in manner and form following, that 
isto say: that the said Littleton Lecatt, by these presents, 
renounces all claim, right, title, or interest, to any part 
or parts of the estate of the late Thomas Surtill, in right 
of the said Anne Surtill, his intended wife; she to retain 
the said property of what nature soever, for her own use 
and benefit. In witness whereof, we have hereunto set 
our hands and seals, in the presence of subscribing wit- 
nesses, at the town of Mobile, Mobile county, Mississippi 
Territory, this 19th July, 1813. 

(Signed) “ LITTLETON LECATT, [t. s.] 
“« ANNE LECATT, [u. s.] 

‘«* Attested by C. S. Stewart and W. R. Dodge, as wit- 

nesses, and Zeno Orso, Notary Public.”’ 
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The bill further charges, that after the marriage, the 
parties lived a short time together unharmoniously, and 
that in February, 1814, in consequence of domestic dif- 
ferences between them, they mutually filed bills in Chan- 
cery against each other in the Superior Court of Mobile 
county. eatt prayed for a separation from bed and 
board, and an injunction to restrain the husband from med- 
dling or interfering with the property intended to be se. 
cured by the agreement; and Mr Lecatt, in his bill, pray- 
ed that the agreement might be cancelled, and that his 
wife should be injoined from managing or intermeddling 
with the property. In June, 1814, a decision was made 
in said causes by Judge Toulmin, then presiding, who de- 
creed a divorce from b@d and board between the parties, 
and a perpetual injunction against Littleton Lecatt; and 
dismissed the bill filed by him, and dissolved the injune. 
tion which had been obtained by him against his wife. It 
is further alleged, that Littleton Lecatt, in obedience to the 
decree, ceased to intermeddle with the estate, and separa- 
ted himself from his wife Anne, and left the State, but re- 
turned after the death of his wife, and though he never in 
her lifetime, after the decree, set up any claim to her pro- 
perty, yet that he has, notwithstanding the marriage con- 
tract, claimed the right of curtesy in her lands, and under 
that claim, recovered against the complainant, by a judg- 
ment at common law, the lot and $612 damages; that she, 
and she believes also those under whom she claimed, were 
entirely ignorant of any such right existing in him. All 
which proceedings. she alleges are contrary to equity, &e. 
wherefore she prays an injunction to restrain the defen- 
dant from enforcing his recovery at law against her. 

The defendant, Lecatt, filed his answer, not contrevert- 
ing any of the facts, but resting his right on the construc- 
tion given to the contract in the Court of law, and which 
ws sustained in the Supreme Court, as being no bar to his 
right of curtesy. 

According to an agreement between the parties. the 
facts of the bill stood as admitted; and at October term, 
1828, a decree was rendered in the Circuit Court by con- 
sent, pro forma, dismissing the complainant’s bill; from 
which she took an appeal to this Court, and now here as- 
signs that decree as error. 


Acre, forthe appellant. To sustain our right to relief 
on our bill, we reiy on three propositions, which we be- 
lieve are sustainable: 
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1. The contract was fairly entered into between the JANUARY 1830 


parties, for a valuable consideration, (marriage,) and it is 
clear and explicit in its terms. 

2. A contract founded on such a consideration, ought to 
be enforced by the tribunal having the power to do so, 
whenever either of the contracting parties refuses to com- 

ly, and a compliance is demanded by the opposite party. 

3. That all persons claiming under either of the parties, 
have a right to a specific performance of the contract, to 
the extent of the right or interest claimed by him. 

If the contract was fairly made, which is admitted, ought 
not the intention of the parties tobe carried into elfcct. when 
that intention is manifest from thé*terms of the contract? 
In the case of The Methodist Church v. Jacques, the 
terms of the contract were not expressed in stronger lan- 
guage than in this case; yet the intention was there carrieL 
into eect. The object of the contract, says the Court, 
was to protect her against the debts, control, or interfer- 
ence of the husband, and the intention is too manifest to 
be mistaken; a Court of equity will certainly protect the 
wife in the enjoyment of the property aocording to the 
settlement. The doctrines.runs through all the eases, that 
the infention of the settlement is to govern, and that it 
must be collected from the terms of the instrument. ” 

Marriage settlements are made to secure the wife and 
her offspring ga certain support in every event; ¢ but if the 
husband can, contrary to his agreement, become tenant by 
the curtesy, and thus defeat the object of the contract, by 
retaining the estite from the heirs, or by recovering it 
from a bona fide purchaser, how can hef offSpring, and es- 
pecially her children by a former marriage, expect to ob- 
tain a certain support, which it was the intention of the 
contract to secure to them? 4 

Marriage is a good and valuable consideration; it is the 
foundation of this contract; and it is a general rule, that 
equity will execute marriage articles at the instance of all 
persons who are within the influence of the marriage con- 
sideration.¢ Are not purchasers from the wife. under such 
articles, within the influence of such marriage considera- 
tion. They certainly are, and the articles should be spe- 
cifically enforced upon the prayer of such persons, to the 
extent of the right transferred by the purch: ase. T hey are 
the assignees of the wife, ofa right which she, by the arti- 
cles, had reserved the power to “dispose of, and they stand 
in her place so far as regards the amount of interest assign- 
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of equity that she would be, if she had never sold her right. 

If a Court of equity would ‘¢ protect the wife in the en- 
joyment of her property according to the settlement,” 
surely it will not refuse the prayer “of her legal jespevenme 
tive, who occupies her place. The non-intervention of 
trustees is no objection to the carrying of the contract into 
effect; for it has been expressly decided that it is not now 
necessary that the legal estate should be vested in an in- 
different person as trustee, in order that it may be carried 
into full and complete effect,’ and technical words are not 
necessary to create a separate estate, or trust; “ but the in- 
tention of the parties isto govern, and miust be collected 
from the terms of the instrument. ¢ Then if the intention 
of the parties to the contract is to govern, and if the inten- 
tion is clear and plain as we have supposed, the only ques- 
tion which remains to be determined, is, whether a mar- 
ried woman, under a contract securing to her a separate es- 
tate, can sell and dispose of it without the concurrence of 
her husband. 

A married woman acting with respect to her separate 
property, is, in-all respects; competent to act as if she 
were sole. She may give, pledge or sell it; or make 
any other bargain with respect to it, with any person, in 
the same manner as if she were sole. In equity, she is 
considered as a feme sole, in regard to and to the extent of 
her separate estate, and the jus disponendi follows as a 
matter of course. ¢ So entirely is the unity of person dis- 
3 regarded in equity, that she may even sell her separate 
property to her husband, and purchase property of him. 

Ifa woman living with her husband, and under his pre- 
sumed influence, is ‘thus favor ably looked.upon in equity, 
and is there so entirely considered as a distinet and sepa- 
rate person, that she may buy from or sell to her husband, 
much more should she in the same Court be considered as 
a feme sole, and beyond the contro! of her husband, in re- 
gard to her separate property, when she is separated from 
him by a judicial sentence, and has no protection but her 
own good conduct, and can hope for no support but from 
her own industry, management and good bargains.s Such. 
was the case with Mrs Leeatt, when our purchase from 
her was made, and our right under her accrued. 

The whole argument of the appellee, inopposition to our 
bill, seems to rest on the betiet, that the question has al- 
ready been decided by the Court of law. ‘This idea is fal- 
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lacious: a Court of law never decides a question which is sanvary 1330 


peculiarly appropriate to a Court of equity; but decides 
such questions only as belong to its own jurisdiction. For 
instance, if a man intending to convey real estate, make a 
deed without affixing a seal to it, he is not, in law, con- 
cluded by what he has done, and a Court of law will not 
undertake to supply the defect, but will permit him, 
though he is the vendor, and though he have received the 
consideration, to recover from the vendee the very same 
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estate he had sold; but-a Court of equity, looking to the ” 


intention of the parties, and not to the form of the instru- 
ment will injoin the vendor from doing what in good 
morals he ought not to do, and decree a spetific perform- 
ance of what the parties, at the time of making the con- 
tract, intended. 

We are asked if Lecatt can be supposed to have surren- 
dered a right not in existence at the time of his renuncia- 
tion, that 1s, his tenaney by the curtesy. This interrog- 
atory may be answered by asking another question: can- 
not a man oblige himself not-to take a right which the law 
would give him, or which might, by the operation of 
peculiar circumstances, happen to accrue; and has he not 
done so? Whatever might be the result at law, he certainly 
did, in equity, ‘‘renounce all claim, right, title, or inter- 
est to the estate of his intended wife, which the intended 
marriage would give kim.”? This coniraet, in the words 
just cited, cannot be considered as a renunciation of any 
right he might have had previous to the marriage, for it is 
not contended that he had any right before that event. 
What then was the contract intended to act upon? Rights 
afterwards to be acquired by the act, the benefits of which 
were refinquished. A sensible construction must be given 
to the contract, ut magis valeate quam pereat. It must, 
therefore, have been such rights as the intended marriage 
would give him, that he renounced by the contract in ques- 
tion. ‘The tenancy by the curtesy was a right incidental 
to the marriage, and surely, as well as all other marital 
rights, was renounced by the contract; all claim, right,” 
&e. to the estate of the intended wife is relinquished; is 
not the curtesy a right springing from the intended wife? 
If so, is it not renounced? How then, can the appellee 
‘“claim”’ a *‘right”’ to it in equity, in the face of his agree- 
ment. The Court is now asked to carry into effect the in- 
tention of the parties, regardless of the form in which they 
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JANUARY1830. have expressed it. This prayer is peculiarly of equity 

cognizance, &nd not of that of a Court of common law, 

moien and therefore, cannot have been decided by that tribunal 
Lecatt. as supposed; the question is therefore, still open. 

.____.._— It 1s said that the rights of the parties depend on the 
construction of the marriage contract. In this idea we 
most cordially unite. What then is the meaning of the 
parties, and what construction ought to be put on the con- 

.tract by which they intended te expréss their meaning, 
and to be understood? } 

We cannot conceive that the contract in question ad- 
mits of any construction but this; that Mrs Lecatt reserv- 
ed to herself, by that contract, the entire control of her 
own property, in the same manner as if she were to remain 
single; and that Lecatt renounced «all claim, right, title 
and interest”’ thereto, which the intended marriage would 
give him by law. 

If he tntended to renounce such rights as the law might 
give, how could he be tenant by the curtesy, in the con- 
templation of that tribunal which carries the intention of 

23 John.Ch. the parties into specific execution? @ He might have been 

R. 539. 2 P. so at law, but if he were, he wasso, just in the same man- 

Wms. 318, e A : 

319, ner that a man still remains at law the legal owner of real 
estate which he intended to convey, and thought he had 
conveyed, by making a deed of conveyance to which he 
had neglected to affix his seal. Equity would there 
declare hima trustee for the purchaser, and if, taking ad- 
vantage of his legal rights, he had refused to do what was 
right, world compel him to do what he had agreed to do, 
and for the evidence of that agreement, that Court would 
look to the instrument he had signed. All we ask, is, 
that the Court should do so in this case. 


e 
Sauze and Ke tty, for the appellee, argued that neither 

> See the arg. the agreement, the injunction, nor the decree of divorce 
a authori” formed any bar to the appellee’s right of curtesy.2 They 
case of further insisted that the construction to be given to the ar- 
et at ticles of agreement, must be the same in equity as at law, 
Lecatt, and and that its construction and legal effect having been de- 
— i’ termined on solemn argument in this Court, between the 
Stew. Rep. same parties, that the decision was obligatory and bind- 
pages 59, ing, and could not be departed from. They referred to 
; the gase reported in Talbot, where the question came 

up a setond time, whether a widow could be endow- 

ed out of an equitable estate, in which Lord Thurlow ob- 


served with much regret that the law had been settled 
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otherwise, that Courts could not depart from, their former sanvary 1830. 


decisions, and that it required an act of parliament to 
change arule oflaw. The case of Benson v. Wilbey, 4 
was also cited, in which Twisden says, the Court cannot 
recede from prior resolutions and decisions. Blackstone 
says, © it is an established rule to abide by former prece- 
dents when the same points come again in litigation, as 
well to keep the scale of justice steady, and not liable to 
waver with every new Judge’s opinion, as also because the 
law in that case being solemnly declared and determined, 
what was before uncertain and indifferent, is now become 
a permanent rule, which it is not in the breast of any sub- 
sequent Judge to alter or vary from according to his pri- 
vate sentiments. Judges often declare that if the question 
of law were res integra, they could decide otherwise; but 
consider themselves bound by the prior decisions. They 
referred to the voluminous notes of Christian, Chitty and 
Thomas, on the above law, as laid down by the commenta- 
tor, also to Pothier, on the subject of res judicata; and 
to the remarks of Kent, ¢ Burr,¢ Van Buren, ¢ and Sena- 
tor Cramer, / on the same subject. They insisted that in 
the absence of any authority, it must be manifest that such 
must be the rule; for when the Supreme Court had de- 
clared the law, that it became the law of the case, for there 
was.no superior authority to decide otherwise; that 
there was a want of power in this Court in the same cause 
to decide differently; and that the consequences upon so- 
ciety if the rule were not so, would be injurious in the 
extreme. 


By JUDGE SAFFOLD. The bill prays a specific 
performance of the ante nuptial contract, as far as the ap- 
pellant is interested, and for relief against the operation 
of the judgment at law which the appellee has obtained 
againsther. The answer does not deny any of the mate- 
rial facts charged, but rests the defence on the legal and 
equitable validity of the appellees title, and the confirma- 
tion it has received from the judgment at law rendered in 
his favor, in the suit between the same parties, and which 
has been recently affirmed in this Court. 

That the estate was an inneritance of which the wife 
was seized; that the marriage actually took place; that 
there was issue of the marriage capable of inheriting; and 
that the wife had died previous to the institution of 
either suit; are facts which are not understood to be con- 
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Lecatt. 


a 2 Saun. 155. 
6 1 Bilack’st 
Comm. 46. 


c 1 Kent’s 
Com. 442. 


l 2 Cowen, 
340. 

e lb. 340, 360, 
361, 369. 

f Pages 394-5. 
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saANUARY 1830, tested in this suit, but on the contrary, they are admitted. 
G2 


Rochon 


v, 
Lecatt. 





a1 Atk. 606. 


b Clancy on 
Rights of 

married wo- 
men, p. 193. 


28 Atk. 695. 


Nor is it understood to have been contended in favor of the 
appellant, that the Chancery proceedings in favor of Le. 
eatt and his wife, (which are admitted to be correctly set 
out in the record,) can have any material influence on the 
question, except so far as the divorce a mensa et thoro, can 
contribute validity to the conveyance subsequently made 
by the wife, or so far as it may tend to impair the right to 
curtesy, claimed by the husband. But the appellant re- 
lies for a recovery on the following positions: 1. That 
the marriage articles were fairly entered into for a valua- 
ble consideration, (marriage, ) and that their terms are plain 
and explicit; 2. ‘That Chancery, if not law, is competent, 
in case of failure to comply, to enforce such a contract, 
when sought by the party aggrieved; 3. That all persons 
claiming under either of the contracting parties, havea 
right toa specific performance of the contract, to the ex- 
tent of the right or interest claimed. 

Hence the entire controversy resolves itself into the 
question, what is now the legitimate effect of the ante 
nuptial contract. If the judicial determination which has 
been had waslegal, or if it has a binding influence at present, 
it is conclusive of the right, unless it is the province of 
Chancery, subsequent to the decision at law, to arrest the 
recovery, and establish it on other and contrary prin- 
eiples. It appears from the views taken of the case in 
the former decision, and the authorities on which it was 
founded, that this Court was then of opinion that the right 
to the curtesy was sustainable, as well on the principles of 
equity as of law. It is true the opinion expressed more 
confidence as to the legal right, but it rested the decision 
mainly on Chancery authority. 

In that decision, the case of Roberts v. Di:rwell,« de- 
cided by Lord Hardwicke, was one of the authorities relied 
on. This subject, embracing the opinions of the same 
Chancellor, has recently been reviewed by Clancy, in 
his late treatise, ® and whose.authority is now referred to by 
the appellant. He says, (adopting the idea of Lord Hard- 
wicke, ) ‘¢ if a trust estate is not such a one as is sufficient to 
bar the husband of his tenancy by the curtesy, -the next 
question will be, whether a devise to the wife for her se- 
parate use, will bar him? Iam of opinion it will not,” 
for the reason, that there is a sufficient seisin in the wife. 
He also refers to a subsequent decision of the same Chan- 
cellor, in Heurle v. Greenbank, ¢ in which the contrary 
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ted. doctrine was held, -*‘ that where the profits had been giv- sANUARY 1830, 
‘the en to the separate use of the wife, she was thereby madea Mk 
Le- feme sole; that the husband could have no legal seisin du- — 
’ set ring the coverture; could neither come at the possession, _Lecatt. 
the nor the profits; nor could he have an equitable’seisin, for 
can that would be directly contrary to the father’s intention; 
ade and neither in law nor in equity was the husband tenant 
it to by the curtesy.”” Thus it appears, as remarked by 
. re- Clancy, ‘‘ that his lordship in one case, considered the re- 
Phat | ceipt by the wife of the rents, to her separate use, a suffi- 
lua- cient seisin, to entitle the husband to curtesy; and in the 
lain other, that it was nat a difference incapable of being recon- 
ent, ciled; but that it had lately been decided, in conformity 
‘act, to ord Hardwicke’s first opinion, that a trust of an estate 
sons toa married woman for her separate use, does not prevent 
vea the husband’s tenancy by the curtesy; that this decision 
ex- was pronounced by the vice Chancellor, Sir John Leach, 
in Morgan v. Morgan, ¢ where, previous to marriage, @5Mod. 40%. 
the part of the estate of the wife was conveyed to trustees in 
ante | trust for the separate use of the wife, for life, with power to 
has her to appoint the fee, by deed or will, and for want of 
ent, appointment, in trust for her, heir heirs and assigns. 
e of The decisions above referred to, being urged in favor of 
the the heir of the wife, after her death, in opposition to the 
rin- right of curtesy, the vice Chancellor said *¢ that as the two 
e in conflicting opinions of Lord Hardwicke could not be re- 
was conciled, recourse must be had to principle and analogy, 
ight ? that, as at law, where the wife, during coverture, is seised 
28 of of an estate of inheritance, the husband, having had issue 
nore by her capable of inheriting the estate, is entitled to the 
sion | curtesy; so where the wife is seised of an equitable es- 
tate of inheritance, and has issue capable of inheriting it, 
-de- the husband is equally entitled to the curtesy; that in this 
lied ease she had an equitable estate of inheritance, notwith- 
ame | standing the rents and profits were to be paid to her separate 
»in | use for life; that by the receipt of the rents, she was seised of 
0 by the estate, and having issue capable of inheriting, the hus- 
ard- band must be entitled to the curtesy.”’ 
it to The settlement in the case of Morgan v. Morgan, ap- 
ext pears to have been more effectual and absolute than in the 
* se- ease at bar. There the conveyance was to trustees, in 
a | trust, for the separate use for the wife, for life, with power 
rife. | to her to appoint the fee by deed or will, and for want of 
1an- f. appointment, in trust for her, her heirs 4nd assigns; from 


ary which it might plausibly have been contended, the inten- 
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JANUARY 1830, tion was to place all the interest in the estate entirely be- 
Vv“ youl the husband’s reach or control, .at any time and in 
Rochon any possible event. Such, however, under the policy of 
Lecatt. the law, favorable to the jus mariti, was not the judicial 
interpretation of the instrument. 
The case mainly relied upon, in opposition to the right of 
a Meth Epis. curtesy, ¢ is by no means decisive of the doctrine attempt- 
Church vs. ed to be sustained by it. It involved no question respect- 
Jaques, 3 : y q P : 
John. Ch.R. ing the right to curtesy. That was a contest concerning 
m7. the rents and profits during coverture. The contract was 
ante nuptial, and with a trustee for the intended wife, by 
which the husband agreed not to intermeddle with, or 
have any right, title, or interest, either at law or in equity, 
to anv part of the rents, issues, and profits, or proceeds of 
the wife’s property, real or personal; but it was, by the 
conveyance, to continue to remain and be to her, and it was 
provided that “after marriage, she should be permitted to 
hoid and enjoy the same, andreceive and take the rents, is- 
suesand profits, &c. to the end that the same should not be 
subject to the control, debts, intermeddling, orengagements 
of her husband, but should be to her only use, benefit and 
disposal.” The wife’s right to the rents, issues and profits, 
was protected, but nothing was expressed in the decision, 
from which an inference can be drawn that the husband 
would not have been entitled to curtesy, if the other legal 
requisites to such an estate had occurred. The same remark 
may be applied to the case of Stewart v. Stewart, which 
was also supposed to have a material bearing on the ques- 
tion; nor can the divorce @ mensa et thoro have the ef- 
* fect to bar the curtesy. This decision is not intended to 
couvey any intimation of the opinion of the Court respect- 
ing either the legal or equitable interest of the appellant, 
after the death of Leeatt. The right to the curtesy only 
is now in question; and so far as this question is concerned, 
the Court feel no dissatisfaction with the principles of the 
former decision, and think them decisive of this contro- 
versy, as well in equity as at law, consequently that the 
decree of the Circuit Court must be affirmed. 


37 John. Ch. 
R. 229.* 


* By JUDGE CRENSHAW. When the case of Lecatt 
v. Smoot § Nicholson, was determined at a former term 
of this Court, I expressed what I conceived to be a 
sound interpretation of this ante nuptial contract, executed 
by Lecatt, previous to his intermarriage with Ann Seritill 
The subject is doubtiess one of deep igterest to the parties 
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concerned, and with me this was an additional induce- yanvary sao. 


ment to re-examine, and maturely deliberate again on that 
part of my opinion which relates to the question before us. 
In the opinién which I then pronounced, I endeavored to 
shew, that by the terms of the instrament, Lecatt did « re- 
nounce all claim, right, title, or interest, to any part of the 
estate of Thomas Surtill,’’ which he mightacquire by virtue 
of the intended marriage; that his relinquishment extend- 
ed to any right or claim in that estate which might accrue 
to him at the death of his wife, so as to har his right to the 
eurtesy; that this, like all other instruments of writing, 
should be construed according to the obvious meaning 
and intention of the parties; that it being conceded on all 
hands, that the contract did deprive Lecatt of all right to 
the use and enjoyment of the estate during the life of his 
wife, that from the generality of the terms used in the 
contract, it must equally extend to a renunciation of any 
right in that estate, which might result to him on her 
death; that his right to the curtesy after her death, was as 
much by virtue of the intermarriage, as was his right to the 
use and enjoyment of the estate during her life; that more 
emphatic language could not have been used, to bar Lecatt 
of all right, in the estate which might be acquired by the 
intermarriage, unless the right to curtesy in so many 
words had beenexpressed:and that I deemed it unnecessary 
to resort toany rules of construction, because the meaning 
and intention of the parties were, to my mind, apparent be- 
yond adoubt. I further insisted that if the contract created 
atrust estate, itwas not void for want of a trustee; and that 
such a contract depriving Lecatt of his right to the curtesy, 
could be successfully used in resistance to an action at law, 
brought to recover his curtesy. But that the instrument 
in question, as I conceived, bore no resemblance to a deed 
of trust; nor did it create a trust estate, but was a mere 
renunciation of a future interest, and which during the life 
of Lecatt, was intended to leave the estate where he found 
it, previous to his intermarriage. This was the light 
in which I then viewed this contract, and which I consid- 
ered to be its fair and legal interpretation; and now after 
again hearing a full argument, and taking a closer exami- 
nation of the authorities, the conviction of my mind is still 
the same. Iam still of opinion, that by the marriage 
contract, Lecatt did clearly relinquish his right to the eur- 
tesy. Independent of any rules of reason, I am inclined 
to believe that I am well sustained ‘in my conclusions by 


Rochon 
Lecatt. 
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January 130, the authorities referred to, and which have been read and 


Rechon 
Vv. 
Lecatt. 





explained by.the counsel for the appellant. But though 
this was then, and still is my opinion, on the construction 


. of the marriage contract, yet a majority of ¢he Court in 


that adjudication determined otherwise; and decided that 
this contract afforded no bar to Lecatt’s right to recover. 

It then becomes important to inquire, whether this 
Court is now bound by an interpretation which they gave 
to the same contract, though between different parties, in 
a case on the law side of this Court, though in the present 
case we sit as a Court of equity. 

That therules of construing a contract are the same in both 
Courts, though the mode of proceeding and administering 
relief be different, is a proposition too plain toadmit of de- 
bate. Ifa Court of law having competent jurisdiction, in- 
terpret agiven contract, and decide that it does not take away 
the right to curtesy, a Court of eqtiity is concluded by such 
decision on the same matter, and between the same _par- 
ties; but generally it is otherwise when the suit is between 
different parties. But where the Judges to-day sitting as 
a Court of law, undertake to interpret a contract, and to 
decide on rights growing out of that contract; to-morrow, 
the same Judges sitting as a Court of equity, though ina 
case between different parties, ought to be governed by the 
principles of their first interpretation and decision, unless 
they believe it was manifestly wrong. If, in the case of 
Lecatt v. Smoot § Nicholson, a majority of the Court 
were of opinion that Lecatt’s right to the curtesy eould 
not be defeated by the marriage contract, it would at least 
argue much inconsistency for them now to act in direct 
Opposition to their former opinion, and give a new con- 
struction to the same contract; though they sit as Chancel- 
lors, and the case is between different parties. 

For the reason alone, therefore, that a majority of thé 
Court are not ready as yet, to recede from their former 
construction and opinion, I do not dissent from the judg- 
ment now pronounced by the Court. 


By JUDGE COLLIER. Believing the opinion of 
the Court in this case to be at variance with correct legal 
rule, with entire respect, I feel it due to myself to express 
the reason why I have yielded to it my acquiescence. The 
reason is briefly this: this Court, at July term, 1828, ina 
case at law beiween these parties, in which the same sub- 
ject matter was in controversy, held that the ante nuptial 
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and , . 
ugh agreement did not divest the right of the appellee to the JANUARY 1830 
tion curtesy. It is true, that, according to the view taken by adie 


t in the Court,that case might have been determined in favor v. 
that of the appellee, without interpreting the legal effect ofthe —_Lecatt. 
agreement; but the record fairly presented the question of 








ver. 
this exposition, and as the powers of a Court of law, after the 
ave death of the wife, were as adequate to its adjudication as 
, in those of a Court of Chancery, I am therefore denied the 
sent right to declare the result of my judgment. 
The principle of the opinion of the Court, according to 
oth my conception, is this: that the husband cannot be di- 
ring vested of his curtesy, by an agreement entered into with 
de- } his wife previous to, and in contemplation of their marri- 
in age, unless that agreement renounces it zn fotidem verbis. 
vay If there be any authority savouring of this notion, it has 
uch eluded my researches, and doubtless those of the counsel 
nar- for the appellee. The authorities by which the opinion 
een of the Court is attempted to be sustained, when examined, 
r as will, | apprehend, be found to lend it no assistance. The 
lto | ease of Tabb v. Archer, if it can be used in this case for 
OW, any purpose, will, when examined enfirely, be found to 
ina be an authority adverse to the positions which it is quot- 
the ed as evidencing. 
less | If the ante nuptial agreement was presented to a convey- 
> of ancer as a memoranda, from which to draft a marriage 
urt | — settlement, would he not so draw it as that the husband’s 
uld | rightto the curtesy would be relinquished, according to 
2ast the rules of law as heretofore ascertained? Most certainly 
‘ect he would What else can be meant by these words: 
on- “That the said Littleton Lecatt, by these presents, re- 
rel- | nounces all claim, right, title, or interest to any part or 
or parts of the estate, of the late Thomas Surtill, in right 
thé of the said Anne Surtill, his intended wife,” than a renun- 
ner ciation of all ‘« claim, right, title, or interest,”? which the 
dg- appellee might acquire, immediately on his marriage with 
, ‘Anne Surtill,’ or on any contingency. This isa question 
to which it seems there can be but one answer. 
of I will not pursue the subject any farther, as I am denied 
gal | the privilege of dissenting, but will remark, that whenever 
ess an analogous case shall come before this Court, I will treat 
‘he it as res ¢ntegra, in its adjudication. 
1a Decree affirmed. 
Ibe | 58 
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Farrar v. Foore 


A defendant in a magistrate’s Court obtained a certiorari to remove the 
case into the ss Court, and filed the petition, fiat and bond. The 
papers were handed in by the justice, but no writ of certiorari had issued, 
After declaration, on motion of the plaintiff, the suit was dismissed, be- 
cause there was no writ of certiorari. Held, that this was error, and 
that a certiorari should issue ifrequired by the defendant, on his motion, 


Tuts was a writ of error from the County Court of Perry 
county. S. Foote recovered a judgment against G. Farrar, 
before a justice of the peace; Farrar petitioned the Judge of 
the County Court for a certiorari, to remove the cause into 
that Court, which the Judge granted, and by his fiat di- 
rected writs of certiorari and supersedeas to issue. The 
petition and fiat were filed with the clerk, and also a bond 
as required by the order. No writ of certiorari was ever 
issued; but the magistrate delivered the papers of the 
cause to the Clerk of the Court, with his certificate of their 
verity. At the first term, Foote appeared, and filed his 
declaration; and also moved to dismiss the proceedings 
from the County Court, because no writ of certiorari 
had been issued. This, the defendant, Farrar, resisted, 
and moved the Court for a second order for a certiorari. 
The Court granted the motion of the plaintiff, and dismiss- 
ed. the suit at the defendants costs. Farrar, the defen- 
dant, excepted, and now here assigns this for error. 


Goons, for the plaintiff in error. 
A. G. Perry, for the defendant. 
By JUDGE PERRY. Itis the opinion of this Court, 


that a certiorari should have been awarded on the defen- 
dani’s motion to bring the papers into the County Court, 
because he was not bound to recognise any proceedings re- 
turned into that Court, except such as were returned in obe- 
dience to a.certiorari. "Then as there was none, and as 
the Court dismissed the cause, the judgment must be re- 
versed, and the cause remanded. 


By JUDGE CRENSHAW. I think the certiorari 
was unneressary, and that the cause ought to be remanded 
ior atrial de novo. 

Reversed and remanded. 
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Wape v. Keitrty & Horcarson. 


i. Where the defendant pleads tothe merits, after a plea in abatement is 
overruled, he thereby waives all right to revise the decision on it. 

2, Clerical mistakes apparent on the record. may be amended in the Court 
below, on motion. 

3. But this Court will correct such mistakes, at the costs of the plaintiff 
in error. 


R. Wape prosecuted this writ of error to reverse a 
judgment obtained against him in Jefferson Circuit Court, 
by Kelly and Hutchison, in an action of debt on a note for 
—, The errors assigned are stated in the opinion de- 
livered. 


Peck, for the plaintiff in error, submitted the cause, 
and cited 1 Chitty’s Pleading, 438-9, 448, 453. Minor’s 
Alabama Reports, 92, 100, 102, 187. Laws of Alabama, 
463-4. 


W. K. Baytor, for the defendants. 


By JUDGE TAYLOR. The only errors assigned in 
this cause which can be noticed, are the second and third. 

The 2d is, that “the Court below erred in overruling 
the plea in abatement.”’ After the plea was ‘+ overru/ed,”’ 
the defendant pleaded to the merits; by doing this, accord- 
ing to previous decisions of the Court, he waived all ir- 
regularities in the proceedings relative to that plea. 

The 3d assignment is, that ¢¢ the Court erred in giving 
judgment for $500 debt, and $47 damages.”” The action 
was instituted on a note for $500. In the indorsement on 
the writ, it is stated by the plaintiff’s counsel that the note 
was credited by $30; the defendant, before pleading in 
abatement, craved oyer of this indorsement and set it out. 
The defendant, at the trial term, withdrew his plea, and 
judgment was taken by ni/ dicit, without the interven- 
ing of a jury, for the whole amount of the note, without 
deducting the credit indorsed on it. By statute, mistakes 
of this kind can be rectified upon motion in the Court be- 
low, but where it appears in this Court that such mistake 
has been made, it may be corrected at the costs of the 
plaintiff in error. 

‘Let such judgment be rendered here as should have 
been rendered in the Court below, at the costs of Wade. 
Reversed and rendered. 
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Coss v. Reep. 


In an action on a note for the payment of specific articles, where no place 
of payment is designated, it is not necessary to prove ademand of the ar- | 
ticles. Yhe defendant may plead his readiness to pay, in bar. 


Tus was an appeal from a justice’s Court, taken by cer- 
tiorari into the County Court of Shelby county, and there 
tried. The action was by Cobb against Reed, on a note 
as follows: ; 

<¢ On or by the first day of April next, I promise to pay 
David Cobb, or bearer, two second rate young cows and 
calves, value received, 17th November, 1825. 

“J. B. REED.” 

On the trial, the plaintiff read the note to the jury, and 
proved the value of the cows and calves to have been, 
when the note fell due, $24 or 25; and on this proof he 
rested the case. The Court, at the request of the defen- 
dant, instructed the jury that it was necessary to entitle 
the plaintiff to recover, that he should have proved a de- 
mand of the cows and calves, when the note became due, 
or before the commencement of the suit. To this the 
plaintiff excepted, and this instruction is now assigned by 
him for error. 


Peck, for the plaintiff in error, submitted the case 
without argument. 


Marpis, for the defendant. 


By JUDGE COLLIER. This Court, in Zane v. 
Kirkman, @ though the point was not directly presented, 
held, that in contracis for the payment of specific articles, 
where no place of delivery is expressed, the residence of 
the debtor, by legal construction, is understood to be the 
place where payment should be made. And in Thazton 
v. Edwards,® it is held, that if the defendant be prepared 
to deliver the articles expressed in the contract when due, 
he should plead it, and if proved, it would be an available 
defence to the plaintiff’s action; and that it is no defence 
to say that there had been no demand by the plaintiff. 
Without further examining the question presented, upon 
the authority of the cases referred to, the judgmant must 
be reversed, and the cause remanded. 
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Grant & ConneR v. PETTYBONE. 


place The record recited that C. was security in an aagemh but the bond was é 
e are on file, by which it appeared that one P. was the security. The mis- 

take may be here corrected by reference tothe bond, and judgment ren- 

dered against the proper party. 











cer- 
ere | A judgment was rendered against Grant in favor of 
ote Pettybone, by a justice, from which he appealed to the 
County Court of Pickens county. In the County Court, 
pay judgment was given against him, and also against W. F. 
and Conner, reciting that he was security in the appeal bond. 
In the record there appeared an appeal bond, in which one 
4 Parker was security, and no other bond appeared. It is 
and | assigned for error, that the judgment was rendered against 
en, Conner, who was not the security of Grant, whereas it 
he should have been against Parker. 
en- eae 
itle Ke ty, for the plaintiff in error. 
de- - 
ue Srewarrt, for the defendant. 
b | 
- | By JUDGE TAYLOR. It appears that Parker was 
y the security in the appeal bond, and that the Count 
y ppeal bond, an 
Court gave judgment by mistake against Conner as such. 
Court gave j by mistake ag 
: This was error for which the judgment must be reverse 
ase : judg 
and the correct judgment rendered here. 
v. 
ed, 
les, ‘ ‘ . 
alt BiegGer, adm’rx. v. Hurcarnes & Smitx, adm’rs. ) 
| ' : 
the 1. A judgment obtained on an original attachment in a sister State, is 
‘on prima frcie evidence of the debt here. 
ed % But such judgment may be impexched by a plea shewing that the defen- 
e dant constantly resided lere, and had no notice of the suit. 
ue, 3. Suing out a previous writ, is not sufficient evidence of presentation to 
ble an administrator, to take the case out of the statute which requires the 
claim to be presented within 18 months. ; 
1ce 4 Ifthe claim originated out of the State, soas to be within the exceptions 
iff. of the statute, that matter must be specially replied to a plea of non claim. 
a Tuts was an action of debt brought in Montgomery 
" Circuit Court, in 1824, by Robert Hutchings, adminis- 


trator, and Elizabeth Smith, administratrix, of Samuef 





a 
* 
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, jJaNUARY 1830 Smith, jr. against Elizabeth Bigger, administratrix of Jo. 
— V“~ seph Bigger, to recover on an exemplification of a judg. 
Bigger, admx ~~ Bge < ° P . J g 

v ment obtained by them against Joseph Bigger, in his 
yo sg life time, in the Superior Court of Jones county, Georgia, 

«  ministratore’ it November, 1820. The declaration was in the usual 
form, on the record of recovery in Georgia. The defen- 

dant pleaded, Ist. nud tied record; 2dly. A special plea, 
alleging, that «¢ at the time of the commencement of the 

suit in Georgia, and ever afterwards, her intestate was a 

permanent resident citizen of Alabama, and nota resident of 

Georgia, and that he had no notice of the commencement 

of the suit in Georgia;’’ and 3dly. “That the claim had 
»* not been presented within eighteen months after the let- 
ters of administration had been granted to her on Joseph 
Bigger’s estate.”’ Issue was joined on the first and third 
pleas; and therplaintiffs below demurred to the second plea. 
At March term, 1825, the issue on the plea of nud tiel 
record, was submitted to the Court, and the plaintiffs pro- 
duced an exemplification of the record of a judgment 
which appeared to have been rendered in Georgia on an 
original attachment, and without personal service of pro- 
cess; on which evidence the Court gave judgment for the 
plaintiffs, on the plea of nud tied record. The Court also 
, sustained the demurrer to the second plea. At Septem- 
ber term, 1825, the issue was tried on the third plea, It 
was admitied the action was not commenced within eigh- 
teen months after the grant of administration, but the 
plaintiffs relied on the fact that a previous writ had been 
issued from the Circuit Court of the same county, in fa- 
vor of the plaintiffs, for the same claim, which had been 
served on the defendant before the eighteen months had 
elapsed, on which writ the plaintiffs had taken a non-suit. 
: The Court instructed the jury that this was sufficient evi- 
’ dence ofa presentation to take the case out of the statute; 
to which the defendant excepted. A verdict was found 
for the plaintiffs, and they had judgment. The defendant 
’ appealed, and assigned these several decisions as error, 





‘ GotprawaireE, for the plaintiff in error. The decision 
Ante p.399. Of the Court in Af//er v. Pennington, ¢ will compel us 

to abanden the first assignment of error. The second 

plea, however, was good; it shews that the defendant was 

a non-resident, and had no notice of the suit in Georgia. 

This plea fully comes up to all the authorities on the sub- 


&’ 4 Cowen, . s ‘ K " 
380.2 Cowen ject, and does not conflict with the case above cited.? I he 
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Court then erred in sustaining the demurrer to it. The JANUARY 1830 
wrvm 


Court also erred in the instructions given to the jury. A 
suit commenced is no notice to an administrator, espe- 
cially where the plaintiff voluntarily abandons it, The 
demand was then never presented as is required by law, 
and it was barred by the statute. It is no answer to say 
that the debt was contracted out of the State, and that it 
comes within the exception of the statute; if the plaintiffs 
had replied the exception of the statute, the defendant 
by rejoinder could have shewn, that although the judg- 
ment was obtained in Georgia, yet that the debt was actu- 
ally contracted in Alabama. Suppose the same pleadings 
to be on the statute of limitations, could the plajntiffs, un- 
der the common issue, avail themselves of the exceptions? 
Certainly not, they would be bound to reply the exception 
specially. 


BuGBeEE, contra. 


By JUDGE CRENSHAW.* By the opinion pro- 
nounced at the present term in the case of Afiller v. Pen- 
nington, itis settled, <‘ that the exemplification of a judg- 
ment in attachment from a sister State, isprima faeie ev- 
idence of its validity, and that to shew it to be otherwise, 
it is necessary that the defendant should impugn it by spe- 
cial plea.”” According to this adjudication, the presiding 
Judge was correct in giving judgment for the plaintifis, 
on the plea of nud tied record, and the plaintiff in error 
has consequently abandoned this assignment. 

On the second assignment of error, we are of opinion, 
that it was erroneous to sustain the demurrer to,the plea 
of the defendant, which alleged that her intestate was a 
citizen resident in Alabama, and had no notice of the 
commencement of the suit in Georgia. 

The decision in the case of MWil/er v. Pennington, to 
which reference has just been had, and I might add, the 
reason ng in the determination at the present term, in the 
case of Lucas v. The Bank of Darien,’ strongly imply 
that this was a good plea in bar to the action. In the for- 
mer case, it is expressly said, that the validity of sueh a 
judgment may be impeached by special plea, and in the 
latter, the principles setQed maintain the position, that 





* This case was argued at the lasi term, and retained under advisement 
and re-argued the present term. 
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where the defendant is out of the jurisdiction of the Court, 
and has no opportunity to defend the suit, no personal 
service ofthe writ, or no notice of its commencement, he 
may plead those facts and circumstances in bar, to an ac- 
; tion on the judgment. If the defendant continually re- 
" sided in Alabama, and had no notice of the commence. 
ment of the suit in Georgia, it is a legal inference that he 
had no opportunity to defend the suit there, and that con- 
sequently the judgment cannot be conclusive on him. In 
Shumway v. Stillman,‘ this is recognised as the correct 
doctrine in New York, and it was determined that a plea 
similar to the present one would be good, though in that 
case, the plea was held bad, because it did not aver that 
the defendant had no notice. 

As to the third assignment of crror, we are convinced 
that the presentation of the demand was not such an one 
as is contemplated by the statute. The statute declares, 
that claims not presented to the administrator within eigh- 
teen months after the grant of administration, shall be for- 
ever barred from a recovery, except debts contracted out of 
the State, &c. 

The Legislature who enacted the law, intended some- 
thing more certain and definite than a mere notice that 
there was a claim against theestate. ‘They clearly intend- 
ed that the administrator should be furnished with such 
vouchers or reasonable evidence, as might induce a belief 
that the claim was just; with something more than the 
mere service of a writ. The original bond, note, or con- 
tract on which the debt accrued, or at least an abstract, 
or copy, should be presented as evidence of the claim, and 
if the claim arise on an open account, unliquidated de- 
mand, verbal contract, or legal liability, it should be redu- 
ced to writing, and be so presented. 

We are further of opinion, that if the debt were con- 
tracted out of the State. this would be a matter of special 
replication to the defendant’s plea, and cannot be legally 
inferred from the circumstance that the judgment was ob- 
tained in Georgia. 

From the foregoing premiscs, the following deductions 
are. the necessary result, and may now be considered as 
settled; Ist. That a judgment obtained in attachment in 
another State, is prima facie evidence of its validity; 2d. 
That such a judgment may be impeached by the plea 
that the defendant continually residing here, had no no- 
tice of the commencement of the suit; and 3d. That the 
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suing out a previous writ for the same demand, within sayuary 1330 





ee the eighteen months,* does not take the case out of the a on ll 
he statute of non-claim. a sem 
a. It will be readily perceived, that some of the principles Hutchings & 
- decided by the opinion which was pronounced in this case peo le 
an, two years ago, are now overruled. New lights since that 
he time received, subsequent decisions, and mature reflection, 
oe. have brought us to our present conclusion. The ques- 
he tion was then new; it has been since debated in several 
ect eases, and many convincing authorities have been adduced 
en which would well warrant a change of opinion in a few 


hat particulars. 
For the reasons above mentioned, this Court are now 





hat ; ; sea 
unanimous in reversing the judgment of the Circuit Court, 
and remanding ause. 

sed anding the cause 

_ Jupce Sarroxp not sitting. 
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hat | Garrow v. Ha.terr. 

id- | 

ich Where a purchaser of land receives from the vendor a covenant for posses 

. i sion, and for a deed of release and quit claim of all the vendor’s interest, 

ef 

1 and such deed is tendered, a plea that the vendor had, and still has no 

the . title to the premises, contains no defence against an action for the pur- 

yn- } chase money, no fraud being alleged. 

* W. R. Haxterr instituted an action of covenant in 

r | Mobile Circuit Court, on certain articles of agreement, 

wi made under seal between them, dated the 14th of March, 

- 1826, whereby Hallett covenanted “that he would well and 
sufficiently convey by deed of release: or guit claim to 

“al Garrow, his heirs and assigns, on or before the first day of 

; December next, after the date, all his interest in a certain 

nd lot of land in Mobile, &c.’’ and Garrow, on his part, co- 

| venanted ¢‘ that on the execution of said conveyance, he 
would give his note payable to Hallett, for $1750, due the 

= Ist January, 1827, at the bank of Mobile, as and for the 

4g purchase money, and also execute a mortgage on the pre- 

iL mises.”” And it was further agreed ‘‘ that Garrow might 

. forthwith enter upon the premises, and receive the profits 
» to the use of himself, his heirs and assigns;’’ and for the 


a faithful performance the parties mutually bound themselves 
: 57 











450 


JANUARY 1830, 


Garrow 
Vv. 
Hallett. 


a Chitty's Pl. 
315. ~ 


5 1 Chitt. Pl. 
482, 483. 





CASES DETERMINED IN THE 


in the sum of $3,500. The plaintiff, in his declaration, 
averred performance on his part, arid a tender of the deed 
by him such as the articles required, and that the defen. 
dant refused to receive it, and refused to execute his note 
forthe purchase money, and the mortgage &c. The de- 
fendant craved oyer of the agreement, and then pleaded, 
that, ‘¢ at the time of making the agreement, the plaintiff, 
Hallett, had no right or title whatsoever to the premises 
thereby covenanted and agreed to be conveyed to the said 
defendant; nor hath he, since the making of the covenant, 
acquired any right or colour of right or title to the premis- 
es thereby agreed and covenanted to be conveyed to the 
defendant,’’ §c. This plea was demurred to by the 
plaintiff. At May term, 1827, the demurrer was sus- 
tained, and at February term, 1828, the damages, ona 
writ of inquiry, were assessed at $1,909 05, for which 
the plaintiff had judgment. 

The judgment sustaining the demurrer to the plea is as- 
signed for error. 


Acre, for the plaintiff in error. The only question 
presented for the decision of the Court, is, whether a man 
shall be compelled to pay for a thing which he has not re- 
ceived, could not, at the time of the contract receive, and 
never can receive, from the original and continued inability 
of the seller to make title to, or deliver possession of it. 
We think it must be supererogatory to cite authority to 
prove one of the most self-evident axioms in morals. We 
will, however, refer to 2. Blackstone’s Commentaries, title, 
deed, 4 Cruise title 32. chapter 2, section 1, pages 13 
and 14. 16 Johnson’s Reports, 48. 3 Johnson’s Re- 
ports, 480. 


Ex.iott, for the defendant in error. The demurrer 
was properly sustained. The declaration was good and 
proper; but the plea was defective in several respects; 4 
1. It departed from the count, and was not responsive to 
it; 2. It contradicted and departed from the defendant’s 
own covenant; 3d. It did not offer such an issue as when 
traversed and found for the plaintiff, would dispose of the 
merits of the case; it neither admits nor denies the per- 
formance of the plaintiff’s covenant’s, nor does it admit the 
performance of those covenants by the plaintiff, and at the 
same time allege matters to excuse performance by the 
defendant; 4th. Because admitting so far as the demurrer 
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admits the truth of the facts stated in the plea of the de- sanvary isso. 


fendant, it is not a legal defence. The law is against the 
plea. It is not pretended there was mala fides, or frau- 
dulent concealment in this case as relates to the title. The 
stipulations and true meaning of the contract as expressed, 
must govern the case, and it will not, even by implication, 
admit of such a construction as would require the plaintiff, 
as a condition precedent to his recovery against the de- 
fendant, to procure or arm himself with any other interest 
in the lands contracted for, than that which he possessed 
when the contract was entered into.¢ 


By JUDGE SAFFOLD. It may be premised, that 
after making the usual allowance for the zeal of counsel, 
and the latitude of forensic debate, ,the discussion in this 
case is strongly illustrative of the fact, that very eminent 
counsel, even on questions of ordinary magnitude, may 
imbibe thorough convictions favorable to opposite princi- 
ples, corresponding to their wishes. It is conceived to be 
highly probable, as was earnestly insisted by the counsel 
on both sides, that each.was entirely sincere in his belief 
that he was fully sustained as well by the authorities as by 
the justice of the case. A slight examination of the au- 
thorities may aid in reconciling the conflicting views ta- 
ken of the subject. 

The cases of Jackson v. Alexander,’ and of Jackson v. 
Florence,¢ cited by the counsel for the plaintiff in error, 
are found to refer only to the import of the words ‘for value 
received’’ in a deed; the consideration necessary to raisea 
use to the bargainor, under the statute of uses; the effect of 
the words ‘‘ make over and grant,”’ in 'a conveyance; and 
the sufficiency of the consideration necessary to render a 
deed of bargain and sale operative. Here, the question 
is not whether the consideration was sufficient to afford va- 
lidity to the deed, for as to that, there is no contest; but 
it is objected that the deed affords no sufficient considera- 
tion to sustain the promise for the purehase money. The 
case of Van Eps v. Fhe Corporation of Schenectady, 4 
referred to on the part of the defendant, only recognises 
the principle so far as was intended to apply to this case, 
that where a vendor has covenanted to execute a deed to 
the vendee, his heirs and assigns forever, no greater duty 
or obligation can be intended than to execute a conveyance 
or assurance of the property which may be good and per- 
fect without warranty or personal covenants. 
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11 John. 359. 
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The obligation for covenants in deeds, depends on the 
terms of the contract, and the principle as above declared, 
rests on the presumption that if personal covenants were 
intended by the contract, they would have been expressed. 
The case of Young v. Triplett,« bears a stronger analo- 
gy to the present one. It was on a note given on a con- 
tract for the purchase of land. The defendant relied on a 
special plea, containing, among other matters, an aver- 
ment, ‘that the vendor, at the time of making the convey- 
ance, and since, had no sufficient title, and had not trans- 
ferred to the purchaser, either title, or possession of the 
land sold; and that the consideration had utterly failed. 
A general demurrer to the plea having been sustained, the 
appellate tribunal observed, that the plea did not accuse 
the vendor of fraud, for notwithstanding it stated that he 
made promises which he was unable to perform, and re- 
presentations which turned out to be untrue in the event, 
yet it did not allege that he knew the defects of title at the 
time of the sale, and failed to disclose them, or represented 
them to be otherwise contrary to what he knew: that of 
course there was no imputation of fraud, but the plea 
might have been true, and the vendor might have inno- 
cently made the contract, supposing he had the title, and 
could pass the possession; and on that ground, the plea 
could not be sustained. Nor did the plea put the defence 
upon the ground of a mutual mistake between the parties; 


might have been conversant with, and have well understood 
all the defects of title, and prospects ef possession, and 
have run the risk of all these; and it was competent for him 
to clo so; that this deed appeared not to contain any clause 
of general warranty, and that it indicated in some mea- 
sure at least, a risking bargain. 

This may be regarded as an authority sustaining the 
principle, that where there is neither fraud, false warran- 
ty nor mistake, the contract cannot be avoided on the 
ground of defect of title. How the law should be ex- 
pounded in a suit on articles containing covenants fora 
description of title, which it has been ascertained the ven- 
dor is incapable of making; or in case of actual breach of 
covenants in the deed previous to-the institution of the suit 
for the purchase money, it is unnecessary in this case to in- 
quire. It is not contended that these articles covenanted 
for any other than a deed of release, or gui! claim. The 
plea only avers the insufficiency, or want of title in the 
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vendor: nor does it admit or deny that he had performed sanvary 1830. 


his covenants according to their true intent and meaning. 
Jt does not negative the presumption arising from the 
terms of the contract, that the plaintiff was well acquaint- 
ed with all the circumstances of the title, or that it was 
understood, and admitted, that the vendor had but a defec- 
tive title, or only a possessory claim. Nor does it deny 
that the purchaser, according to the terms of the articles, 
has received the possession, and has enjoyed all the use 
and profits that were contemplated. It is a rational and 
legal presumption that some of these are the facts of the 
case, or that the purchaser had been disappointed in some 
contingency affecting the title, which he voluntarily, con- 
tracted to risk, else why the covenant for a mere release 
or quit claim deed? And why has not misrepresenta- 
tion of title, some other species of fraud, or a failure of 
consideration in legal terms, been averred in the defence? 

It is the opinion of the Court, that the judgment below 
be affirmed. 


By JUDGE COLLIER. I concur in the result of the 
epinion just pronounced, mainly on the ground that it was 
merely a sale of the plaintiff’s interest, and that the con- 
veyance agreed to be made was secondary, and implied an 
existing interest in the defendant. 


Jupges CrensHaw and Perry concurred for the same 
reasons, 
Judgment affirmed. 
The Cuier Justice not sitting. 
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To a declaration on a note, the plea was “that it was founded on an usuri- 

, ous Consideration.” ‘The plaintiff replied that “ it was not usuriously 
agrees tnat more than legal interest shouldbe received;” the replication 
is bad. 


» P. P. Wrtent had obtained a judgment before a justice 
of the peace of Tuscaloosa county, against W. J. Minter, 
on a note for $31 75, made by him as security of one 
Enoch Elliott, who was a joint maker of the note with 
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County Court, and there, Wright, the plaintiff, filed his 
declaration or statement, on the note. Minter pleaded 
that ‘¢ the note was founded upon’ a wsuagous considera. 
tion between the plaintiff and Elliott,”’ and that the de- 
fendant was only security. To this plea, the plaintiff re- 
plied, that “it was not.usuriously agreed by and between 
the said plaintiff and said defendant’s principal, that more 
than legal interest should be reserved ortaken.”? ‘The de- 
fendant demurred to the replication, and at the August 
term, 1828, of the County Court, the demurrer was sus- 
tained, and judgment was rendered for the defendant. 
This decision is here assigned for error. 


Exu1s, for the plaintiff in error. The demurrer to the 
replication should have been overruled. The replication 
was proper; but if it was not, the plea was bad, and the 
demurrer reaches into the plea. This is a well settled doc- 
trine. Then isnot the replication sufficient? I think it is. 
Replications are of several descriptions; 1st. Such as con- 
@lude the defendant by estoppel; 2d. Such as deny the truth 
of the matter alleged in the plea in whole or in part; 3d. 
Such as confess and avoid the plea; and 4th. When the 
plea is evasive, such as new assign the cause of action. 
The replication in this case is one of the second class. It 
contains a denial of the whole plea; it is single and con- 
fined to the point presented by the plea; it responds to the 
plea, by substantially denying it, so as to create an issue 
capable of trial. It can certainly be no objection that it 
covers too much ground, that while the plea is confined to 
the consideration merely, the replication goes to the whole 
contract. When the replieation says there was no usuri- 
ous agreement, does it not necessarily say the considera- 
tion was not usurious? It does at least directly negative 
the.plea. Itis certainly a good replication according to the 
precedents and authorities.¢ A replication may deny the 
corrupt agreement, and conclude to the country, without 
a formal traverse.6 The statute of 1819,¢ at the end of 
the 2d section, and commencement of the 5th section, uses 
the terms ‘‘ usurious agreement.’”’ It seems to me the trué 
test, is, whether if issue be taken on the replication, the 
jury can determine if the contract be usurious or not. 

But is the piea sufficient? The case of Wright v. 
Elliott@ is relied on to sustain the plea, and defeat 
the replication; but the question is not here what does 
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or what does not constitute usury: it isa question of plead- sanuary 1330, 


ing merely. I will not.stop to inquire whether a plea by ~ 


a surety who is sued alone, alleging usury between the 
plaintiff and the.defendant’s principal, can eversbe good, 
which, however, might admit of doubt, from an examina- 
tion of the case of Ford v. Keith, @ which determines that 
a security may recover money paid for his principal upon 
an usurious contract made by the principal, without the 
knowledge of the surety; but the plea is defective, as will 
be seen by reference to approved forms, and the rules of 
pleading. It is too narrow; it refers to the consideration 
merely of the agreement, whichis a constituent part only of 
the contract; it should have referred to the whole agreement 
or contract, which is made up of three component parts, 
of which the consideration is but one. ? 

Courts of justice of late have always leaned in favor of the 
decision of causes on their intrinsic merits, disregarding 
technical niceties, tending to defeat inquiry. In cases of 
appeal, technical nicety is not observed in pleading. It is 
obvious that if this judgment is affirmed, the cause will 
have turned on a technical point of pleading, without ex- 
amination of the merits. 


P. N. Witson, contra. That Minter was a security, 
can make no material difference in the law of the case; the 
merits of the contract between the plaintiff and the prin- 
cipal, must fix the rights and liability of the parties. 

The case of Wright v, Elliott, decided in this Court on 
this same note, fully sustains the position, that usury may 
be committed without excessive interest having been stipu- 
lated for between the parties; that although there was ‘‘no 
contract by which the defendant agreed to pay the plain- 
tiff more than legal interest,”’ yet there was a ‘* contract”’ 
in which the plaintiff did ¢ake more than eight per cent. 
and that the contract may be usurious, as being founded 
ona usurious consideration, though the agreement be 
not usurious, and though in fact the promissor was ignorant 
of the usury at the time he promised to pay. The defen- 
dant chose to rest his defence on the distinct and separate 
ground, that although he admitted impliedly that the 
agreement was not usurious as related to both the parties, 
that yet the consideration on which the promise was 
founded, was so. The replication, however, only tra- 
versed what the plea by implication admitted, or at most, 
only controverted the existence of a fact not alleged in the 
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issue on this replication, would have compelled the defen- 
dant to commit a departure in pleading; which is not al- 
lowable.¢ 

A replication must contain sufficient matter to avoid or 
disaffirm the plea, either by estoppel, confession and avoid- 
ance, or general or special denial.4 The one here filed, 
as it relies on no new matter, must be taken as intending 
to have denied the plea; but it assumes a different ground 
than the plea did. It leaves an acknowledged matter of 
defence averred in the plea, unanswered, and answers one 
not assumed by it; thereby changing the issue from the 
point on which the defendant placed it, to such one as the 
plaintiff choose to select, which it is not competent for him 
todo.¢ Though he has been so skilful asto obtain a promise 
of usurious interest without the knowledge of the promissor, 
he cannot now be permitted to evade the question of the 
corruptness of the consideration, and defeat the defence of 
the defendant by placing the issue, without his consent 
again, on aquestion which will shut out all investigation 
of the true point of defence. There was nothing more ea- 
sy than for the plaintiff to have replied that the note was 
not founded on an usurious consideration. This would 
have been a full denial of the plea, and would have placed 
the issue on the point the defendant elected to rest his de- 
fence on, which he had a right to do. 


By JUDGE TAYLOR. It is insisted by the counsel 
for the plaintiff in error, Ist. That the replication is 2 suf- 
ficient answer to the plea; 2d. Ifit is not, that the pleais 
insufficient. 

It is unnecessary to cite authorities to sustain the doc- 
trine, that a replication which tenders an issue to the 
country, must deny the whole plea, and put in issue every 
material matter which could be introduced in the defence 
under the plea. In this case, the plea is, that ‘¢ the con- 
sideration of: the note’? was usurious; the replication, 
which professes to deny that plea, is, that ‘it was not 
agreed by and between the plaintiff and defendant’s prin- 
cipal that more than legal interest should be reserved,” &c. 

Under the plea, the consideration of the note may be 
inquired into, for the purpose of proving it to be usurious, 
no matter from whom that consideration passed, or how 
it arose. iy the replication, this investigation is nar- 
rowed down io the inquiry, ‘did the plaintifl and Elliott 
mutualiy agree that usury should be reserved?” 
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en : oes , ‘ ‘ ; 
: In the case of Wright v. Elliott, 4 decided, in this JANUARY 1839 
" ‘ a , ; : S\N 
Court, it was determined, that if the payee practice an im- 


position upon the payor, and wilfully take from him a note ” _ 

- for a larger sum than the debt, and legal interest, it is usu- Minter. 

d- ry, although the payor did not know at the time that more ________ 

1 than he legally owed was embraced in the note, and this ¢1 —- R 
2 decision I feel no disposition to overrule. It is not re- P*8° 


8 quired by our statute “¢ that the parfies shall corruptly en- 


ad . ; ; : 
a ter into a contract by which more than legal interest is re~ 
ne served,”’ to make that contract usurious. -But it is declar- 
Se ed that ‘‘ no person or persons, shall, upon any contract 
whatsoever, take directly or indirectly for the loan of any 
money, wares, merchandise, &c. more than the rate of 
ight dollars for the forbe f one hundred dollars,” 
id eight dollars for the forbearance of one hundred dollars, 
- &c. Certainly then, if the payee overreaches the payor, and 
* exacts more than legal intefest, he does, by the contract, 
of ‘directly or indirectly take’’ more than eight per cent. 
a Suppose such had been the fact with regard to the present 
ease: the plea would have embraced such a defence, but 
on ° ° . ° re a 
- the replication would exclude it entirely. The replication 
ve therefore, is certainly bad. 
4 As to the second position taken by the defendant, it is 
ld . : pee a 
certain that the plea is not technically good; but it has of- 
" ten been determined in this Court, that in these smail cases, 
| if the material facts can be tried under the pleadings, they 
will be sustained.*, A formal declaration is never required, 
el but only such a one as contains a substantial statement of 
C the cause of action, for which reason it is more usually 
ra termed a ‘‘ statement”? than a ¢‘ declaration.””_ A plea of 
is 


a similar kind is all that should be required, more espe- 
cially as the issue is to be made up under the direction of 
~ the Court. The plea in this case was calculated to admit 


“ every inquiry material to the investigation. 

4 By JUDGE CRENSHAW. Taking for granted that 
4 the plea of the defendant is good, it becomes material to 
My inquire whether or not the replication is a denial of, or suf- 
“ ficient answer to that plea. There is no doubt but that the 
4 replication was intended as an answer to or denial of the 
a matter of the plea, and therefore properly concluces to the 


country; and to my mind it is equally clear that it isa 
ye substantial answer to the plea. By the consent of parties 


Ww ; Ol es roe a 
> to plead in short, the technicaiitics of form were dispensed 
tt with. The question which then occurs, is, was the repli- 


cation in substance a sufficient answer to the plea? 
o§ 
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To say that the note was given for an usurious conside- 
ration, is substantially the same as to assert that it was usu- 
riously agreed. Though the consideration is a part only 
of the agreement, yet it isa most vital part, and on the 
sufficieney of which depends the validity of the agreement. 
If the consideration was usurious, the agreement must be 
equally so. The gist of the plea and point presented, is 
usury, andthe substantive fact asserted by the replication 
is, that there wasno usury. [In the case of Waterman v. 
Haskin, ¢ a replication to a plea of usury, similar to the 
present one in all respects, was held to be good, and it was 
said that it might conclude to the country. In that case, 
reference is had to a number of reputable authorities, alt 
tending to establish the same rule of pleading. 

If the decision in the case of Wright v. Elliott, con- 
tains any thing repugnant to these principles of practice, 
I am unable to discover it. In that case, the judgment 
was reversed, on the ground that the Judge charged the 


jury ‘‘ that the ignorance of the defendant or borrower, 


did not take the case out of the statute of usury.”’ And 
that if the difference between the amount of money paid 
by the plaintiff on the execution, and the notes given by 
the defendant, was greater than the legal rate of interest, it 
was usury.”” It was decided that the charge was too 
broad, and that more than the legal rate of interest might 
be innocently reserved by inadvertence or mistake, and if 
so, it would not be usury. But surelf by this decision, 
it could not have been intended to abolish the rules of 
pleading, or to establish any new principle in relation to 
usury? Usury is well defined to be a corrupt agreement 
to take or receive more than the legal rate of interest. 
This is the settled law in England as well as in several of 
the States, and I can perc=ive nothing peculiar in our sta- 
tute of usury, which would require a different rule, and 
warrant us in departing from principles so well established 
by numerous precedents. 

The corrupt intention to evade the law, and to reserve 
more than the legal rate, is the very essence of isury, and 
is a necessary ingredient to render a contract usurious. I[ 
am for reversing the judgment, and remanding the case. 

Judgment affirmed. 
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A jadgment ona sct. fa. against the ebligor in an injunction bond, will not 
e reversed for error, oe the bond, by statute, when forfeited, had of 
itself the force and effect of a judgment. 


On the 21st of October, 1825, a bond was executed by 
L. Leftwich and George Boggs, jr. payable to Richard 
Bandy, in the penal sum of $1685 76, conditioned, that 
whereas, Leftwich had obtained an injunction to restrain 
further proceedings by Bandy, ona judgment at law which 
he had obtained against Leftwich, in Lauderdale Circuit 
Court; that if the said Leftwich should prosecute the said 
bill of injunction to effect, or in case of failure, then if he 
paid the judgment er decree of the Court, to be void, else of 
full force, &c. On this bond. on the 18th of September, 
1827, Bandy issued a scire facias against Boggs, and at 
October term, 1827, of said Court, recovered a judgment by 
nél dictt on it for $842 88, and $134 86 damages and 
costs. 


CoatTEr, of counsel for Boggs, assigned for error in 
this Court, among other matters which it is not necessa- 
ry here to notice, that the scire facias would not lie on 
this bond, and that it was not the preper remedy; wherefore 
the judgment was improper. 


W. B. Martin, for the defendant. The bond was 
taken in pursuance of the order of the Chancellor, attested 
by the clerk, and filed. It is thereby made a part of the 
record in the Chancery suit, and therefore is a preper 
foundation for a scire facias, If this ground is not suffi- 
cient, then we insist that by the acts of the 4th and 12th 
of January 1826,¢ a judgment is authorized against a se- 
security in an injunction bond, atthe time the judgment is 
rendered against the complainant in equity; such judgment 
is equal to a verdict against the security, and it becomes a 
debt of record. Then, inasmuch as no judgment was:then 
taken against the security in this case, therefore a scire fa- 
cias, or something similar, which gave notice to the party, 
was necessary, and nothing more. The defendant failed 
to plead or demur to the scire facias, and the judgment 
sendered by nil dicit is as econelusive as it rendered on 
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should not lie because it creates costs, and that the judg- 
ment should have been taken against the security at the 
time the judgment was rendered against the complainant i in 
equity. The same reason might be given where a plaintiff 
delays issuing execution on a judgment until after a year 
and a day, and it becomes necessary to revive the judg- 
ment; the expense of revival is always allowed; the rea- 
son is that the debtor could and should have satisfied the 
demand. It is alsoan acknowledged principle, that Courts 
will never reverse a judgment, for the purpose of turning 
a party round to another action to produce the same result. 
The scire facias was an action which did produce a pro- 


: per result, and therefore the judgment should not be dist 


turbed.¢ 


By JUDGE WHITE. None of the assignments of 
error in this case are sustained by the record, except those 
which — the legality of proceeding by se7re facias, 
upon a forfeited injunction bond. By the act of Assembly 
of the 12th January, 1826, it is provided, “ that all and 
every bond or bonds executed for the purpose of obtaining 
an injunction or injunctions, shall, on the dissolufion of 
said injunction or injunctions, have the force and effect of 
a judgment; and it shall be lawful forthe party or parties, 
whose judgment may have been injoined, to take out exe- 
eution against all the obligors, in the bond or bonis, for 
the amount of the judgment which shall have been injoin- 
ed, together with lawful interest thereon; and also the 
eosts incurred in and about the said Chancery proceed- 
ings.”” From the provisions of this law, it is manifest 
the plaintiff below might have had his execution without 
the aid of a scire facias. But the issuance of the writ, by 
notifying the defendant, operated to his benefit, and cannot 
be complained of by him; and although unnecessary, we 
conceive it was not erroneous to proceed in that manner.® 

The judgment of the Court below, must therefore be 
affirmed. 


By JUDGE COLLIER. With due deference, the 
opinion of the Court, in my apprehension, is not sustaina- 
ble either upon principle or authority. And whether we 
consider the case upon the assumption, that the act of the 
12th January, 1826, does not influence the remedy upon 
injunction bonds executed previous to its passage, or up- 
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tl that the act is operative upon bonds of JANUARY 1830, 
on the hypothesis, tha perative up se baggy 


an anterior date, the legal conelusion must be the same. 

It is doubted in some of the old books of authority, whe- 
ther a scire facias.lay at common law; but Lord Coke 
says the doubt arose from a neglect to distinguish between 
personal and real actions. In the former, it was given by 
the statute of Westminster 2. 13 Edward 1, statute 1, 
chapter 45. In the latter, as well as mixed actions, it was 
aremedy existing at common law.¢ 

On recognizances at common law, no scire facias lay 
until it was given by the 2d Westminster. Since the en- 
actment of that statute, a scire facias may be defined to be 
a judicial writ or action, founded on some matter of record, 
as judgments, recognizances, and letters patent. b Now it 
is obvious, that the bond in question is not a matter of re- 
cord; nor can it with propriety be distinguished as a judi- 
cial act. It was not taken dy direction of any statute, but 
under the fiat of the Judge awarding the injunction, by 
the elerk of the Court, in the performance of his ministe- 
tial duties. Ifa scire facias can be sustained on this 
bond, it would be diffieult to conceive of one taken by an 
officer of a Court of record, on which that remedy would 
not be proper. Inmy opinion, the proper remedy on all 
bonds taken by ministerial officers of Court, independent 
of general or special legislation controlling, is an action of 
debt, or other appropriate common law action. 

The common law has been doubtless repeatedly supposed 
to be co-extensive with the statute of Wesminster 2d; and 
this mistake has happened from a neglect of many of the 
adjudged cases, to refer to that Statute. But if the statute 
itself could be considered as expressive of the common 
law, for the reasons stated, it is apparent to my mind that 
the bond is not a fit subject for the remedy by scire facias. 
I am not inclined to controvert the position impliedly as- 
sumed in the opinion of the Court, that the act of the 12th 
January, 1826, does operate retrospectively, so as to ex- 
tend its influence to the remedy upon the bond. This con- 
struction furnishes a sufficient reason why the judgment 
should not be sustained. - By that act, the bond itself, on 
a dissolution of the injunctioi:, is declared to have the force 
and eifeet of a judgment, and execution may thereupon be 


issued against all the obligors. Is it proposed to effect: 


more by the scire facias, than to obtain a yudgment upon 
the bond? Certainly not. By the judgment upon the 
scire facias, the obligee in the bond acquires no power 
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his judgment at law, and decree upon the bill. Surely it 
is no answer to this to say, that the proceeding by scire 
facias cannot prejudice, but will rather benefit the obli- 
gor. Itis apprehended it would not be insisted, that after 
a judgment obtained against the maker of a note, another 
action could be sustained on the same note; though it 
might with equal force be urged that the defendant would 
be rather benefitted than prejudiced thereby, as he might 
obtain a delay, and interpose matters of detence, which the 
enforcement of the judgment would not allow. To my 
mind it is a sufficient answer to this argument, that by the 
entertainment of the scire facias, the defendant is unne- 
cessarily and vexatiously mulct in costs. 

In every point of view in which I can conceive of the 
case, 1 am of opinion that the judgment should be reversed. 

; Judgment affirmed. 





SewaLt v. Bares’ adm’rs. 


3. When a party has died after a jodgment in the Court below, the clerk 
cannot, on the production oflettérs of administration, issue a writ of er- 
ror, and thereby make the supposed administrators defendants thereto. 

2. A writ of error thus issued, will be quashed on motion. 

3. Semble, that insuch cases, application must be made to this Court for a 
scire facias to the representatives, or a certiorari to bring up the record, 
on asuggestion of the death, supported by sufficient evidence. 

4. The citation, when the sheriff is a party interested, must be directed ta, 
and executed by the coroner. 

3. It is not sufficient to affect the sheriff with legal notice, that the citation 
was placed in his bands as sheriff, and returned by him as to a co-defen- 
dant, “not to be found.” é 


In asuit commenced by attathmeut, in Mobile Circuit 
Court, by Rufus Sewall against Daniel Stow, a replevy 
bond was taken by James P. Bates, then Sheriff of Mobile 
eounty; and at the February term, 1828, of the Court, 
Sewall filed exceptions to the bond, and moved the Court 
that Bates, the Sheriff, be held, and stand as special bail 
in the cause; which motion was, by the Court, at the 
April term, 1828, overruled. On the 15th of December, 
1828, on the application of Sewall, the clerk of the Mo- 
bile Circuit Court issued a writ of error to this Court, in 
which it is recited that, «it being made manifest, from the 
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copy of the order and proceedings of the County Court of ae 


Mobile county, hereunto attached, that the said James P. 
Bates, since the rendition of the judgment aforesaid, has 
departed this life, and that Theophilus L. Toulmin, and 
Joseph Bates, jr. are his administrators,’ &c. and upon 
such recital, he proceeded to issue the writ of error against 
said Toulmin and Bates, as administrators, and thereby 
made them parties defendants in error in the cause, 
in this Court. To the writ of error, there was annexed a 
certified copy of an order from the minutes of Mobile 
County Court, shewing that letters of administration had 
been granted on the estate of James P. Bates, as above 
stated. A citation was issued to the administrators, Toul- 
min and Bates, directed to the sheriff of Mobile county, 
which was returned as follows: ‘‘J. Bates, the within 
named defendant, not found in my county. January 1, 
1829, T. L. Toulmin, sheriff of Mobile county.”’ 

A motion is now made in this Court by the appellees 
to quash the writ of error; and if that should-be overrul- 
ed, then to dismiss it, because the citation had not been 
served on the defendants. 


Ex.iort, for the appellees. 


Gorvon, for the appellant. 


By JUDGE TAYLOR. I am ignorant of any case in 
which a clerk is permitted to determine upon the sufficien- 
ey of evidence offered for the purpose of making new par- 
ties to a cause. Even where the death of a party is sug- 
gested in Court, the clerk has no power to revive the ac- 
tion, either in favor of, or against representatives. But in 
this case, he first judicially decides that the defendant is 
dead, and then that Toulmin and Bates, junior, are his re- 
presentatives, and makes them defendants, without giving 
them an opportunity of contesting either of those facts. 
The uniform course in a court of justice, is, upon the sug- 
gestion of the death of the defendant, to issue a scire facias 
against such persons as from the production of satisfactory 
testimony, it appears, on this ex parte examination, are 
the representatives of the deceased, requiring them to shew 
cause at the next term of the Court, why the suit should 
not be revived against them. 

In what way the representatives in a case situated like 
the present one, are to be made parties, I have not had an 
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determine, nor have authorities been cited by counsel; 
but I am inclined to the opinion, that application should, 
in the first instance, be made to this Court; either upon 
the suggestion of the death of the defendant below, and 
exhibition of a copy of the letters testamentary or of ad- 
ministration, and a copy of the record in the cause, to 
move for ascire facias against the representatives, to shew 
cause why they should not be made defendants, and a writ 
of error awarded from this Court to the Court below; or by 
a motion founded on the production of such evidence, for 
a certiorari to bring the proceedings of the Court below 
into this Court. 

Iam also of the opinion, that the service of the citation 
is insufficient. It cannot be considered as the acknowl- 
edgment of service by Toulmin, for it does not even ap- 
pear that he is the man against whom the citation issued; 
and if that is admitted, he has only acted officially in all 
that hehas‘done. A citation may justly be considered as 
process, and when process issues against a sheriff, it should 
be directed to the coroner; when this is not the case, but it 
is directed to the sheriff, against whom it is issued, some- 
thing must be done equivalent to a waiver of all benefit 
from the irregularity, before the Court will consider the 
party as consenting to be affected by such process.' No 
such inference can be made from the circumstances of this 
case. 

. The Court unanimously agree that the writ of error 
should be quashed. 


ete or, 


Muserove y. Hupson. 


On a question, whether or not a letter contains an acceptance of an order, 
the Court will look to the whole letter, and although it contains the 
words, “I shall accept,” if from the whole, it appear no acceptance was 
intended, it will be construed as a refusal. 


Tus action was originally brought before a justice of 
the peace of Walker county, by E. Hudson, against F°. G. 
Musgrove, to recover fifteen dollars, the amount of an or- 
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der drawn be one Glasscock, in favor of Hudson, on Mus- yanvary1es0. 
grove. ‘The cause was brought by appeal into the County 7“ v “ 


Court. At the trial, Hudson, the plaintiff, to prove an ac- 
ceptance of the order offered in evidence, a letter, written 
by Musgrove to him, as follows: “Mr Elijah Hudson, 
by these presents you will be informed, I do not know 
what is the amount of the order that you have from Glas- 
cock, whether it is for so much money, or for so many 
head of cattle; but be it for what it may, I shall accept in 
your hands, as I have an authorized agent in Blount coun- 
ty, near to Glasscock, and I have had ever since last 
spring, to settle with Glasscock on fair terms. The cattle 
are here in possession, will stay here until Glasscock com- 
plies with his contract, unless they are stolen,’? &c. The 
defendant offered to prove by his own evidence on oath, that 
there was a mistake in the letter, the letter not being under 
seal, and the amount in controversy under twenty dol- 
lars. The Court rejected this expianatory evidence, as 
inadmissible, and gave judgment for the plaintiff, to which 
the defendant excepted, and sued his writ of error to this 
Court. 

P. N. Witsoy, for the plaintiff in error. Although the 
words, “I shall accept,” are found in the letter, yet its 
whole tenor shews he did not thereby intend to ac- 
cept it; the intent must govern in the construction, and 
here the intention to acceptis repelled. It does not ap- 
pear that the defendant was indebted to the drawer, there- 
fore if a promise at all, it is without consideration and 
void. @ If this position is not tenable, then we say 
that the letter was ambiguous, and that parol evidence 
should have been received to explain it. And on the 
ground of mistake, parol evidence was proper, even to 
contradict it. ‘This being an appeal, and for a sum under 
twenty dollars, the Court has all the powers of equity, and 
consequently, that to relieve against a mistake. [by our sta- 
tute, the party himself was a competent witness, and in 
several points of view, the evidence which was offered by 
the defendant below, was admissible. 4 

Ets, contra. The question of the competency of the 
party as a witness, does not arise here; the objection was 
not as to his competency, but as to the admissibility of 
what he offered to testify; he was rejected because’ he 
offered to contradict by parol, written evidence; and that 
too, made by himself, and in hisown cause. It would be 
dangerous in the extreme, however, under any circumstan- 
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ces, to permit a party when charged en his own act, te 
contradict the writing by swearing what his intention was, 
and to say, although I informed you I did accept, yet my 
intention was otherwise. ‘The rule of evidence cannot be 
denied, that parol proof cannot be received to contra- 
dict, vary, or add to an instrument in writing, but only to 
explain and elucidate it, and then only in case of a latent 
ambiguity.@ Then is there such a latent ambiguity as 
authorizes explanation? The emphatic words are used, 
‘<I shall accept in your hands,”’ and these leave no doubt. 
The latter part of the letter is too ambiguous and uncer- 
tain, to destoy the force of language so positive. 


By JUDGE COLLIER. We are of opinion that a 
just interpretation of the letter, is a refusal by the plaintiff 
in error, to accept the order of Glasscock. On the point, 
whether the mistake in the letter can be corrected by oral 
proof, as it is unnecessary to consider it, we forbear an 
expression of opinion. 

Judgment reversed. 


Moore et al. v. Cuapman, Judge of the County Court. 


1. By mistake, in the condition of an administration bond, it was written, 
that if M. R. (who was the deceased,) should well and truly perform the 
duties of administrator, &c. the mistake being apparent on the face of 
the mstrument, it was held that this did nct vitiate, and that the bond 
might be declared on with proper averments. 

2. After settlement, and a decree by the County Court, requiring an ad- 
ministrator to pay over asum certain, a distributee may bring an action ou 
the bond, and assign the non-payment as a breach of the condition. 

3. And where the settlement is final, no refunding bond is necessary. 


Tuis was an action of debt, instituted in the Circuit 
Court of Madison, in the name of Samuel Chapman, Judge 
of the County Court, for the use of Charles W. Mixen and 
wife, heirs at law and legatees of Miles Rayner, deceased, 
against Lewis Moore and Fleming Jordan, as obligors in an 
administration bond, made in 1822. By the penalty of the 
bond; Moore, Jordan, and one M’Broom, bound them- 
selves to S. Chapman, Judge, &c. in the penal sum of twenty 
thousand dollars, &e. The condition was as follows: 
‘Now the condition of tie above obligation is such, that 
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whereas the above bound Lewis Moore has been duly ap- 
pointed administrator with the will annexed, of the estate ‘ 
of Miles Rayner, deceased. Now if the said Miles Ray- 
ner shall well and truly perform all the duties which are, 
or may be by law required of him as administrator with 
the will annexed, then the above obligation to be void, 
else to remain in full force and virtue,”? &c. In the decla- 
ration it is averred, after reciting the bond, that *¢*whereas 
Moore had been duly appointed administrator with the 
will annexed, of the estate of Miles Rayner, deceased, the 
defendants undertook, that said ‘Lewis Moore,’ (but by 
mistake, written in the said condition, ‘Miles Rayner’) 
should well and truly perform all the duties of administra- 
tor,’ &c. It is afterwards alleged as a breach of the con- 
dition of the bond, that ‘‘on the 27th of August, 1827, Said 
Moore, having in said County Court of Madison, made 
settlement of his administration of the estate of said Ray- 
ner, there was found to be in his hands as administrator, 
to be distributed among the heirs and distributees of Miles 
Rayner, the deceased, $5,381 18; and that on the 19th of 
October, 1827, said Lewis Moore haying been previously 
cited to appear and make distribution, it was by the Coun- 
ty Court ordered and decreed, that he pay to said Mixen, 
in right of his wife, the sum of $2,690 59; being their 
share as legatees of said Miles Rayner,’’? which sum he 
had failed to pay, &e. The defendants craved oyer of the 
bond and condition, and demurred. The demurrer was, 
by the Circuit Court, at May term, 1828, overruled, 
an inquiry of damages was had, and the jury assessed them 
at $2,816 14, for which the plaintiff had judgment. 

Hurcutson & CraiGHEeAp, on behalf of Moore and 
Jordan, the appellants, assigned for error: 1. That the 
plaintiff, Mixen, having selected the orphan’s Court, 
could not apply to any other Court, until he had exhausted 
all the powers of that Court unsuccessfully. 2. That the 
mistake in the bond could not be rectified at law, nor else- 
where; the form being prescribed by statute. 3. That the 
securities cannot be made liable by ednstruction, or by 
proofs of mistake in the bond; that the condition is for 
their benefit. 


Branpon, for the defendant in error. 


By JUDGE CRENSHAW. It is insisted that the de- 
murrer should have been sustained; that no action can be 
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ment of damages were erroneous. In argument it was 
contended that this bond is not actionable, because the 
condition is absurd and unmeaning, in requiring Miles 
Rayner, the testator, to perform the duties of administrator 
on his own estate, and that the defect cannot be supplied 
by any averment or proof aliunde. 

Without resorting to extrinsic circumstances, we are of 
opinion, that there is an obvious mistake apparent on the 
face of the instrument, but which cannot vitiate or render 
it ineffectual; that the name of Lewis Moore, the admin- 
istrator, was clearly intended to be inserted, instead of 
Miles Rayner, deceased; that by a reference to the imme- 
diately preceding part of the condition, in which it is reci- 
ted, that Lewis Moore had been appointed administrator 
of Miles Rayner, deceased, and by recurring to the fact 
that Lewis Moore is bound by name in the penal part, and 
executed the bond, it is manifest beyond a doubt, that he 
isthe person on whom the duties of administration devolved, 
and who is required to perform the condition of the bond. 
And though the form of the bond be prescribed by statute, 
yet it is sufficient for the ends of substantial justice, if the 
material requisitions of the statute have heen pursued, and 
the intention of the parties can be collected from the whole 
of the instrument taken together. We believe it to be the 
duty of Courts of justice, to give a consistent and sensible 
construction to all instruments of writing, wf res magis 
valeat quam pereat, and that we violate no rule of law 
in saying that this objection ought not to prevail. 

It was also insisted, that the plaintiff had no right to resort 
to an action on the administration bond, before he had ex- 
hausted all the powers of the founty Court, where he first 
sought his remedy, and before he had given to the admin- 
istrator, arefunding bond. As to this position we are not 
prepared to say, nor is it necessary to decide the question 
before us, that the County Court had authority to enforce 
its decree for distribution, by process of attachment, exe- 
cution, or any other mode pointed out by law. But 
whether the County Court had or had not this authority, 
we think it clear, that a distributee could sue on the admin- 
istration bond, after distribution had been decreed by the 
County Court, where, by law, the administrator was xc- 
countable, and where he was required to settle his 2dmin- 
istration; and that if the administrator does not comply 
with the decree for distribution, it would be a violation of 
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his duty, and a breach of the condition of his bond; and JANUARY 1190 


render him liable to an action in behalf of the distributee. 

As to the second branch of the proposition, we infer 
from the record, that the administrator had made, with the 
County Court, a final settlement; in which case the statute 
does not require a refunding bond of the distributee. In 
conclusion, we are further of the opinion, that there was 
no error in the inquiry and verdict for damages. Indeed, 
on the defendant’s declining to plead over, there was no 
other legal course for the plaintiff to pursue, but to submit 
the case to the jury on an inquiry of damages-for the breach 
of the condition of the bond; and in which they were to be 
governed by the amount of the decree, with interest from 
the time it should have been paid. The Court are unani- 
mous in affirming the judgment. 





Rein v. Gorpon. 


1. In an action of trespass for an assault and battery, if the verdict is for $5 
damages only, full costs cannot be given unless the Judge certifies. 
2. Itdoes not vary the case, though the jury find costs for the plaintiff. 


In an action of trespass for an assault and battery, G. 
Gordon recovered against Thomas Reid, in Tuscaloosa 
Circuit Court, a judgment for $5 damagesand full costs of 
suit. ‘The suit was commenced in September, 1825, and 
determined at March term, 1827. The verdict is in 
these words: ‘¢we find the defendant guilty, and assess 
the plaintiffs damages by occasion thereof to five dollars, 
besides his costs.’ There was no certificate by the 
presiding Judge, for full costs. 

The error assigned by Reid, is, that the Court erred in 
rendering judgment for full costs. 


Suortrincge & EL tis, for the plaintiff in error, sub- 
mitted the cause. 


Barton & Srewart, contra. 


By JUDGE COLLIER. By the act to prevent frivo- 
lous and vexatious law suits,@ it is enacted, “ Vhat in all 
suits which may hereafter be brought in this State to reco- 


Moore et: al. 
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JANUARY 1630. Ver damages for slander, or trespass, or assault and battery, 


Reid 


v. 
Gordon. 





the plaintiff shall not recover more costs than damages, if 
the damages do not exceed five dollars, unless the Judge 
before whom the suit was tried, shall certify that more 


damages ought to have been awarded by the jury.”” By 


a reference to the record, the action appears to have been 
commenced several years after the passage of this act, and 
is therefore subject to its operation, ‘Tlie finding of costs 
by the jury cannot vary the case: the costs are a matter 
over which they had nocontrol. It was only their duty 
to inquire of the guilt of the plaintiffin error, and if satis- 
tified that he was guilty, assess such damages as their judg- 
ment might persuade them was proper; and if the Judge 
had thought the damagesassessed were inadequate to com- 
pensate the injury, he should have certified. 

The judgment is therefore reversed, and such judgment 
sendered here, as should have been rendered below. * 





Tuompson v. MItier. 


1. Where the Court has made an order, requiring a non-resident to give 
security for costs, such order pre-supposes the necessary proof to have 
been made to entitle the party to such security. 

2. But where the record shews only that the motion was made to the Court, 
and the Court afterwards entered the order nunc pro tunc, on parol evi 
dence, that the Court had previously made such order, it was held to be 


error. e 
3. An order or judgment nunc pro tunc must be predicated on matter of re- 


cord, or some memorandum ofthe Court. 
4. Security for costs may be required as well in appeals from justices as in 
other cases. 

Tuis was an action commenced before a justice of the 
peace of Lauderdale county, by Thompson against Miller, 
in which the plaintiff recovered judgment. Miller ap- 
pealed to the Senne Court. At the June term, 1828, 
this entry appears: “continued, and motion to rule plain- 
tiff to security for costs.’” At December term, 1828, the 
defendant moved the Court to dismiss the suit, at the 
costs of the plaintiff, because he was a non-resident, and 
no security for costs had been given. This being resist- 
ed, the plaintiff proved by oral evidence, that, at the pre- 
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"See the case of McGehee v. Evans, ] Stewart's Reports, 589. 
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vious term of the Court, a motion had been made, and sanvaryisse. 


thereupon that the Court had ordered that the plaintiff 
give security for the costs by the next term, or that the 
suit should be dismissed; but that the order had not been 


entered of record. The Court caused the rule for security - 


to be entered nune pro tunc on the minutes, and then 
dismissed the cause accordingly. To all-which Thomp- 
son excepted, and assigned the proceedings of the Court as 
above for error. 


W. B. Martin and P. Martin, for the plaintiff in 
error. 


CoatTer, for the defendant. 


By JUDGE SAFFOLD. It appears by the record as 
entered at the firstterm, only that the motion was made; 
no disposition of it appears. It does not appear that the 
Court required the security, that proof of the non-resi- 
dence was made, or that the plaintiff or his attorney was 
in Court, or had any notice of the requisition; but an or- 
der for the dismissal was entered nune pro tunc, on oral 
proof. The statute provides that all suits commenced by 
non-residents, at any time during such non-residence, shall 
be dismissed, unless security be given to the clerk within 
sixty days after notice shall have been given to the plaintiff 
or his attorney, &c. A subsequent statute 2 extends the 
same right to cases, in which the plaintiff shall remove out 
of the State pending the suit. And another act ¢ pro- 
vides, that in case of non-resident plaintiffs, the ‘attorney 
who has directed the process to issue, may, at any time, 
pending the suit, be ruled to give security for the costs, on 
motion to the Court; and if he fail, that the suit shall be 
dismissed, and an execution may issue against the attor- 
ney for the costs. 

This requisttion for security is understood to have been 
made under the authority of the first act referred to; and 
though the law did not require that it should-be by mo- 
tion to the Court, but by notice to the plaintiff or his at- 
torney: yet as a motion in Court, in the presence of the 
party or his attorney, is equal to any other notice, and 
the Court can, at the same time, determine the fact of non- 
residence; and as an order requiring the security would 
pre-suppose the proofs made, there can be no objection to 
that mode of proceeding. But a mere motion on the 
minutes requiring the security, can avail nothing. The 
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CASES DETERMINED IN THE 


JANUARY 1830, decision of this Court in the case of J. & J. Read v. Car- 


Thompson 


v. 
Miller. 





a Minor’s Ala. 


Rep. 17. 


son, © was doubtless correct; that notwithstanding an or- 
der had been made at a previous term requiring the plain- 
tiff to give security for costs by the next term, or the suit 
would be dismissed, there was no error in the failure of 
the Court to enter the dismissal; for there it did not ap- 
pear for what cause the security was required, nor that any 
subsequent application was made for the dismissal. So 
much of the reasoning employed on that occasion, as al- 
ludes to the necessity of proof of the residence of the de- 
fendant within the State, was immaterial to the result; and 
unless used with exclusive reference to motions against 
the plaintiff’s attorney, is unsustained by the law. 

In this case we have no hesitation in saying the order of 
the Court below, rendered nunc pro tunc, on oral testimo- 
ny, was erroneous. Such orders or judgments are only au- 
thorized when predicated on matter of record, or some entry 
or memorandum made by orunder the authority of the Court. 
Nor would the dismissal have been warranted unless it was 
satisfactorily shewn to the Court that the plaintiff was a 
non-resident, and that he or his attorney had received at 
least sixty day’s notice that security for costs was required; 
that this suit was in thé nature ofan appeal from the judg- 
ment of a justice, was immaterial. The defendant had 
the same right to require security for costs as in any other 
suit pénding in the Circuit or County Courts; but in either 
case he must pursue the directions of the Statute. The 
Court are unanimous in reversing the judgment, and re- 
manding the cause. 





Maory y. Onive. 


1. Though in a common count in assumpsit, it is not necessary to state the 
particular goods sold, work done, &c.; yet the consideration of the in- 
debtedness must sufficiettly appear to shew it to be a simple contract 
debt, and not matter of record or specialty. 

2. Any general words by which this would appear, are sufficient. 


In Franklin Cireuit Court, J. W. Maury brought an 
action of assumpsit against Ira Olive. The declaration 
contained two counts. ‘The first count alleged that, on, 
&e. at, &c. “the said defendant was justly indebted to the 
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said plaintiff in the sum of one hundred dollars, and being JANUARY 1830 


so indebted, he the said defendant, on the day and year 
last aforesaid, undertook and promised, &c.’? The second 
count averred, that ‘‘ ofterwards, to wit: on the day and 
year last above mentioned, and in the county aforesaid, 
the said defendant became indebted to the said plaintiff in 
the further sum of one hundred dollars, which he, the 
said defendant, then and there undertook and promised 
to pay the plaintiff, and for the payment of which he as- 
signed to the plaintiff a receipt executed to one William 
Bruton, bya certain Peter Martin, for the collection of a 
note upon one John McAfee, for the sum of one hundred 
dollars; and the said plaintiff avers that the said Peter 
Martin has not as yet collected the said amount of one 
hundred dollars from the said John McAfee, but the 
same to collect he cannot, whereby, and by force of the 
assignment so made as aforesaid, the said defendant be- 
came indebted to the said plaintiffin the sum of one hun- 
dred dollars, and then and there undertook and promised, 
&e.”’ To the declaration there was a general demurrer by 
the defendant, and by the Court, at April term, 1827, the 
demurrer was sustained, and judgment rendered for the 
defendant. This is assigned for error by Maury, the 
plaintiff. 


Peters and McC une, for the plaintiffin error. 


W. B. Martin, contra, cited 1 Chitty’s Pleading, 334- 
5-6-7. 13 East, 105, 116. Hardin’s Reports, 225. 


By JUDGE PERRY. The question presented for the 
consideration of this Court, is, does the declaration shew a 
good cause ofaction? We are of opinion it does not, be- 
cause the plaintiff has not shewn in what respect the defen- 
dant is indebted, and although it would not be necessary 
in a declaration to state the particular work done, or goods 
sold; yet it should appear that it was not a debt of record, 
or specialty, but only a simple contract, an ‘ any general 
words by which that would appear, would be sufficient. 
The plaintiff, therefore, not having stated in his declara- 
tion, the consideration out of which the indebtedness of 
the defendant grew, the demurrer was properly sus- 
tained.@ 

Judgment affirmed. 


60 


Maury 


v. 
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a | Chitt. Pi. 
337. 
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CASES DETERMINED IN THE 


LecatT v. STEWART. 


1. In anaction for a “forcible detainer.” it is not necessary to allege in 
the complaint that the defendant “entered” the premises. 

2. In such action, to charge that the plaintiff has a “freehold in fee sim- 
ple,”’ is a sufficient statement of his “ estate,’ in the premises. 

3. The record need only shew such evidence as is offered and rejected, 
and such as is objected to, but admitted. Therefore, all the evidence 
otfered is not presumed to appear. 

4. This Court will not revise the decision of an inferior Court on an appli- 
cation for a vew trial. 

». To establish possession, the plaintiff may prove a tenancy under him, 
aud possession by his tenant. 

6. In-such actions, title cannot be investigated, and need not be proved. 

, The question is as to possession only. 


Cuartes A. Srewarrt, on the 14th November, 1827, 
made a complaint in writing before a justice of the peace 
of Mobile county, against Littleton Lecatt, for a forcible 
detainer. The complainant alleged, ‘‘that he was pos- 
sessed of a certain house and lot, and out house in the city 
of Mobile, &c. (describing it,) and being so possessed, that 
Lecatt, on the 13th November, 1827, with force and arms, 
and with strong hand, did, then and there forcibly detain 
the premises, and doth still forcibly detain the same.” 
And further, ‘* that the complainant hath an estate of free- 
hold in fee simple in the premises,’”? &c. On this com- 
plaint. the justice issued his warrant and venire, and the 
eause was tried on the plea of not guilty, and a verdict 
was found for the plaintiff, and judgment thereupon given. 
A motion was made by the defendant for a new trial, but 
was overruled. He afterwards obtained a certiorari, and 
reioved the record into the Circuit Court, where the 
judgment of the justice was affirmed; and from the judg- 
ment of the Cireuit Court, he brought the case by appeal 
to this Court, and here assigned errors. Several points 
were riled on the trial by the magistrate, and various er- 
rors were assigned, which need not be here stated, as 
they are recited in the opinion delivered. 


Satie, for the appellant, cited 3 Burrows, 1732, 
1702. 4 Johnson’s Reports, 150. 13 Johnson’s 340, 1 
Caine’s Reports, 124. 2 Caine’s Reports, 98. 2 Burn’s 
Justice, 177. 


Gorpon & HALL, contra. 
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By JUDGE TAYLOR. It is to reverse the decision se ar lage 


of the Circuit Court, that the appeal is brought to this 
Court. 

The first error assigned, is, that the plaint does not 
state that the said Littleton “ entered” the said premises. 

The 7th section of the ¢* act co ing forcible entries 
and detainers,” prescribes the 1 Bwitich the com- 
plaint shall be made, and what it shall contain, and de- 
clares that it shall be in writing, *‘ specifying the lands, 
tenements, or other possessions, so forcibly entered upon 
and detained, or forcibly or unlawfully detained, by whom 
and when done, and the estate therein,’ &e. The plaint 
in this instance states, that on the 13th of November, 
1827, the said Littleton Lecatt, ** with force and arms and 
strong hand, did, then and there forcibly detain?’ the pre- 
mises which in the plaint are described, and Which the 
complainant had previously therein alleged himsélf to have 
been in the possession of. As the injury alleged was a 
‘‘ forcible detainer,’’ and not a ¢ forcible entry,”’ it is be- 
lieved that this assignment contains no cause for a reversal. 

The second assignment is, ‘‘ that the plaint does not 
state that the said Charles A. Stewart was seized in fee, 
and being so seized, that the said Littleton ‘ entered,” 
&c. The statute requires that the complainant shall state 
his ‘* estate” in the lands, &c. In this instance the plaint 
does state that he has ‘‘a freehold in fee simple.’’ ‘This 
is all that it is necessary for it to contain in this particular. 

The third and fourth assignments relate to the absence 
of ali evidence of force before the justice of the peace. In 
this Court it does not appear whether such evidence was 
introduced or not. In reasons assigned by the defendant’s 
counsel for the new trial, which he moved for before the 
justice, it is alleged that there was no evidence of force; 
but this Court is not authorized to act upon this statement 
of counsel, for it is nothing more. In the case of Ward 
v. Lewis, 4 it was determined by this Court, that no evi- 
dence need appear in the record, except that which is of- 
fered, but rejected, and that which is objected to, and yet 
admitted by the justice. Such evidence as that required 
by these assignments, may have been introduced and not 
transcribed upon the record. , 

The 5th assignment is, that the justice erred ‘in not 
granting a new trial of the issue, when the jury found the 
defendant guilty, in the total absence of all evidence of 
ferce or’ menaces.”? It has often been decided by this 
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CASES DETERMINED IN THE 


JANUARY 1830, Court that it will not revise the decisions of inferior tribu-. 


Lecatt 
y 


Stewart. 


———— 


nals, on motions for new trials. These motions being ad- 
dressed to the sound discretion of the Court, must abide 
its determination. But were we willing to maké this 
case an exception, which we are not, we have no datapon 


which to determineghat the decision of the magigi 
in that instane , ‘ 
The 6th assignmeft is, that the justice erred “Tf ad- 


mitting the lease to be read in evidence to prove possess- 
ion without the aid of other evidence of that fact.”? It ap- 
pears from the record that the complainant offered in evi- 
dence a paper, termed in the record a lease, executed by 
Martha J. Livingston, in which it is recited that the com- 
plainant had rented to the said Martha the premises in dis- 

ute, for the term of one year from the date thereof, which 
is the 19th October, 1826, and she promises to pay twenty- 
five dollars rent therefor, and « return the premises in as 
Bood order as received”? by her. The introduction of this 
ease was objected to, but admitted by the justice. This 
paper must have been offered as testimony conducing to 
prove that Stewart had been in possession of the premises 
by his tenant; for it will be observed that the proceed ings 
in this case commenced within a month after the time at 
which the term of Mrs Livingston expired. If this was 
all the evidence which was introduced to prove that Stew- 
art had ever been in possession of the premises, it was 
certainly insufficient to establish that fact; but this is no 
where stated to be the case. The presumption must be, 
that other evidence was introduced to prove that Mrs 
Livingston had occupied the premises, and the object of 
reading this paper was, to show that she held that pos- 
session as the tenantof Stewart. For this purpose it cer- 
tainly was legally admitted. The possession of the tenant 
is the possession of the landlord; and as the tenant herself 
would have been estopped by her own deed from denying 
this fact, so that deed, when coupled with evidence of her 
possession during the time specified in it, was admissible 
in this case to show that such possession was the posses- 
sion of Stewart. 

The 7th assignment is, that the justice erred in ‘ charg- 
ing the jury that it was not necessary for the complainant 
to prove any title in him.” Ina proceeding of this kind, 
the title is not in controversy; it is only necessary to prove 
that the possession has been intruded upon by the defen- 
dant, and it is then for the defendant to shew that he holds 
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that possession in a manner which affords him a defence in age ea 
this summary.proceeding. ” 


: : ‘ ‘ ios Lecatt 
The judgment must be affirmed, and in this opinion the v. 
Court are unanimous. Stewart. 
eer 





Perkins v. HARPER. 


Where the Court refuses to sign a bill of exceptions, and the party wishes 
to establish the exceptions by proof, under the statute, it must be done } 
within the trial term, and on notice to the opposite party. | Jn 


TuIs was an action tried in Franklin Circuit Court, in 
which Harper was plaintiff, and Perkins was defendant. 
- At March term, 1828, the cause was determined, and 
judgment was rendered for the plaintiff, for $720 26 debt, 
and $26 82 damages. 

The record rceites that, at the trial, the defendant’s coun- 
sel tendered a bill of exceptions, which the Court refused 
to seal; and thereupon that the presiding Judge drew up 
and filed a bill of exceptions, and ordered it to be made a 
part of the record, which bill of exceptions is set out. The 
record recites that afterwards, on the 7th of May, the de- 
fendant filed the bill of exceptions which had been reject- 
ed, and also three affidavits to establish its truth. The mat- 
ter of those several bills, and the errors thereupon assigned, 
it is unnecessary to notice. 





Coatter, for the plaintiff in error. 
Ormonp, for the defendant. 


By JUDGE SAFFOLD. In this case a preliminary 
question arises, which is decisive of the cause. On the. 
trial in the Circuit Court, the plaintiff in error being the 
original defendant, tendered a bill of exceptions, which 
was refused by the presiding Judge, but who signed a dif- 
ferent one, containing, as he said, the truth of the facts, 
but which was not satisfactory to the defendant. Two 
months subsequent to the term at which these proceedings 
were had, the defendant proceeded, under the authority of 
the statute, to establish his exceptions by affidavits, and 
without notice to the adverse party. The difference in 
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JANUARY 1830, the legal effect of the exceptions, is not considered material, 


, Perkins 


Vv. 
Harper. 





except as relates to the terms on which the parties consented 
to have the judgment by default opened. The bill, as allowed 
by the Judge, states the consent to have been ‘ that the 
defendant should plead to the merits of the action, and go 
to trial,’ and that he afterwards contended for the right to 
plead in abatement, which the Court refused to permit. 
The exceptions which he attempts otherwise to establ'sh, 
state the consent to have been, ‘* that the defendant should 
plead to issue,’”’ as the terms on which the default was 
opened. 

Therefore, without scrutinizing the effect of the agree- 
ment, regarded in either form, it is deemed sufficient to 
say, the exceptions claimed by the defendant were not ta- 
ken in due time, or in the proper manner; that instead of 
the delay of two months, and ex parte affidavits, the only 
correct and safe rule, is, that the party claiming excep- 
tions which the Court refuses to allow, shall proceed du- 
ring the term#af which they are rejected, and within a rea- 
sonable*time after the trial, to make proof of the excep- 
tions in the form precisely in which the bill has been re- 
fused by the Judge, and after due notice to the adverse 
party, or his attorney, of the time and place of taking the 
proof. The language of the statute, is, that in such cases, 
‘< it shall and may be lawful for the Supreme Court to re- 
ceive such evidence of the exceptions as may be satisfactory 
toit.”” The Court must be satisfied of the truth of the ex- 
ceptions taken. It may bea matter of the utmost impor- 
tance, and ex parte statements can never be so satisfactory 
in the decision of essentiai rights, as proofs which the ad- 
versary has had.an opportunity to contest. The points 
constituting exceptions are often so intricate, that delay 
would be productive of uncertainty and mistake. 

The only material assignments of error being predicated 
on these latter exceptions, and they not having been regu- 


. larly proven, the judgment must be affirmed. * 











"See the case of the Tombeckbe Bank vy. Malone, 1 Stewart’s Reports, 
page 269, 
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McGowen v. GAarrarp and Morean. 


Where a party, with a full knowledge of the alleged fraudulent cireum- 
stances, recognizes or confirms a contract made in his name by an agent, 
he cannot afterwards set up the fraud or want of authority in that agent. 


Tuis was an action of debt brought in Lauderdale County 
Court, by J. McGowen as assignee, against W. W. Gar- 
rard and John Morgan, to recover on a sealed instrument 
made by them, and one J. Willis, in 1818, for the pay- 
ment of $164 14, to G. Price, by said Price indorsed to 
one F. P. Pennington, and by Pennington to the plaintiff. 
The declaration was in the usual form. The defendant 
pleaded two pleas. ‘The first was a general plea of fraud. 
The second was a special plea, alleging that Price, the 
payee, Pennington, the first indorser, and Willis, the joint 
maker, who was not sued, combined and confederated to 
defraud the defendants; that in pursuance-of said combi- 
nation, Willis, without the knowledge or consent of the 
defendants, borrowed or pretended to borrow of Price, 
money in the names of the defendants Garrard and Mor- 
gan, representing that it was for their use and benefit, and 
executed an obligation in the names of Morgan and Gar- 
rard to Price; that Willis had no authority to borrow nor 
to execute the note for the defendants, and that the money 
never came to their hands or use. It is further alleged 
that Price threatened to harrass and oppress the defendants 
if they would not pay the amount, and that Pennington 
(in whose integrity and legal knowledge they had great 
confidence,) assured them they were bound to pay the 
amount, and advised them to settle it rather than be har- 
rassed by Price; and believing the assertions and advice 
of Pennington, they gave in lieu of the original note the 
obligation now sued on, with Willis as their security, on 
Price’s agreeing to give time till the 15th June, for pay- 
ment: wherefore, they say the writing sued on was obtained 
by fraud, covin and misrepresentation, and without valuable 
consideration. To these two pleas, the plaintiff demurred, 
and the Court sustained the demurrer as to the first plea, 
but overruled it as to the second. ‘The plaintiff declining 
to reply to the second plea, judgment was given for the 
defendant. This decision of the Covrt on the demurrer 
to the second plea is here assigned for error by the plainti® 
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CASES DETERMINED IN THE 
W. B. and P. Marty, for the plaintiff. 


Coa.tTer, forthe defendants. 


By JUDGE PERRY. We are by the demurrer 
brought to the consideration of the sufficiency of the facts 
of the second plea to bar the plaintiff of his recovery. The 
defendants, by executing with Willis the writing obliga- 
tory sued on, waived all their right to question the ille- 
gality of the first transaction; for it was competent for 
them to recognise the contract made by Willis, and there- 
by make themselves liable with him, although they might 
not have been liable in the first instance. This they did 
do, by entering into the bond sued on. But the defendants 
endeavor to avoid their responsibility by alleging that they 
were threatened to be harrassed, and that Pennington ad- 
vised them that they would have the notes first executed 
by Willis to pay, and that to avoid being harrassed, they 


substituted the note in question. They shew no want of 


knowledge a8 to the facts on their part, and having execu- 
ted the note with a full knowledge of all the facts, they 
are bound by it. ‘The plea does not shew a state of fact 
sufficient to warrant the conclusion that a fraud has been 
practised upon the defendants; consequently it is no bar to 
the action. We are therefore of opinion that the judg- 
ment of the Court below must be reversed, and judgment 
rendered here for the plaintiff. 





Spann v. Boyp. 


1. In appeals from justices, technical nicety and formal declarations are 
not required. 

2. An omission to state the term of the Court in the title of the declara- 
tion, is not fatal on general demurrer. 

3. By the statute, justices of the peace have jurisdiction of all demands in 
form ex coutractu; therefore they have jurisdiction for the recovery of the 
value of specific articles bailed, and not re-delivered according to promise. 

4. Where there are good and bad counts in a declaration, on general de- 
murrer to the whole, judgment must be given for the plainiiff. 


Spann recovered a judgment before a justice of the 
peace of Marengo county, against Boyd. Boyd, by cer- 
tiorari, removed the cause into the Circuit Court, and 
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there, the plaintiff filed his statement of the cause of action, JANUARY 1890. 
wy 


or declaration, i in two counts. The first count alleged, 
that in consideration that the plaintiff had delivered to the 
defendant certain goods and chattels, of the value of $49, 
to be taken care of by the defendant for the plaintiff, the 
defendant undertook to take care of the goods for the 
plaintiff, and to deliver them to him whenever thereunto 
requested, &c.; that the plaintiff demanded the goods, and 
that the defendant did not deliver them, but on the con- 
trary, that he had so negligently conducted himself res- 
pecting them, that they were wholly lost to the plaintiff. 
The second count was for goods sold and delivered, mo- 
ney had and received, laid out and expended, and an ac- 
count stated in the usual form. The declaration was not 
entitled as of any particular term of the Court. The de- 
fendant filed a general demurrer to the whole declaration, 
which the Court sustained, and at May term, 1828, gave 
judgment for the defendant. 


Barton §& Srewarrt, for the plaintiff’ The demur- 
rer should have been overruled; because both counts were 
good. The first wasona special bailment, and express pro- 
mise to re-deliver, therefore on contract. Besides, a party 
may waive tort and bring assumpsit. The statute @ au- 
thorizes an action before a justice, for specific articles. But 
if the first count was not good, the second one clearly 
was. It isa copy of the mixed count to be found in Chit- 
ty’s forms; and where there are several counts, and onc is 
good, the defendant should demur to the bad ones only; 
if he demurs generally, the demurrer must be overruled.’ 
It should be overruled also, because there was a good cause 
of action in the declaration, and in appeals from justices 
courts, technical strictness is not required.¢ The omission 
to fill the blank in the declaration as to the term of the 
Court, would not be error. It clearly appears from the 
record that the declaration was filed after the appeal came 
up, and before judgment rendered on it; in appeals, this 
is sufficient, at all events it was only a matter of special 
demurrer.4@ 


CHAPMAN, contra. We admit that to sustain the de- 
murrer, we must shew defects going to the whole declara- 
tion, and not to one count merely. But there are objcc- 
tions going to the whole. ‘The titie of the ierm is not set 

ut; this is fatai on general demurrer.e Again. this case 
6) 
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JANUARY 1830, Was brought from a justices Court. The statute does not 


Spann 
v. 
Boyd. 





a 1 Chitt. Pl, 
325, 


b2 Saun. 210. 
1 Chitt. Pt. 
197. 


“el Chitt. Pl. 
457. 


give to justices jurisdiction of such a cause of action as is 
stated in the first count; therefore the demurrer was proper. 
If the plaintitf demands two things or more, and from his 
own shewing, there is a better writ for one of them, the 
whole writ shall abate. Formerly it was necessary to 
plead such a defence in abatement, but now, if the objec- 
tion appear in the declaration, the defendant may demur.® 
Here the objection does appear on the face of the proceed- 
ings. The declaration is also bad for a misjoinder of 
counts. Besides the objection, that the justice could have 
no jurisdiction of the subject matter of the first count, the 
counts are for separate and distinct demands, which could 
not, in any event, be joined; and as this appears on the re- 
cord, it is demurrable.¢ 

By JUDGE PERRY. The practice has never required 
formal declarations in cases originating before justices of the 
we a mere statement of the grounds of action has always 

een held sufficient, under the statute regulating the manner 
of making issues in the County and Circuit Courts, prepara- 
tory to the trial of cases of appeal, and certiorari. ‘Technical 
niceties have been avoided, and held unnecessary. The 
omission to state the term of the Court én the title of the dec- 
laration, was no cause of general demurrer. It is however 
contended in support of the demurrer, that there is a mis- 
joinder of counts, inasmuch as the first count describes a 
cause of action not cognizable before a justice of the peace. 
The chief difficulty, therefore, arises in applying the cause 
of action, as stated in the first count of the plaintiff’s dec- 
laration, to the act of the Legislature defining the jurisdic- 
tion of justices ofthe peace. The act prescribes ‘¢ that all 
debts and demands net exceeding fifty dollars, for a sum or 
balance due on any specialty, note, bond, cotton receipt, 
contract or agreement in writing, or for goods, wares and 
merchandise sold and delivered, or for work, or labor done, 
or for money lent, or for specific articles, or for any sum 
or balance due, either by written or verbal contract, or 
assumpsit, in any case not sounding in damages merely,” 
are declared to be exclusively cognizable and determinable 
by a justice of the quorum, or of the peace. 

From the provisions of the foregoing act, it seems to 
have been the intention of its makers to exclude from the 
jurisdiction of justices of the peace, all actions which are 
inform ex delicto; because in that torm of action, dama- 
ges are recovered for the tort or injury to the person, un- 
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connected with contract. The inquiry, therefore is pre- sanvary1s39. 


sented, whether the count in question is in form ez ‘ 
contractu, or ex delicto? Bya reference to 2 Chitty’s 
Pleadings, @ it will be found that the precedent there giv- 
en in assumpsit against bailees, corresponds with. the one 


the character of a count in assumpsit against a bailee, found- 
ed upon contract, the breach of which constituted the in- 
jury to the plaintiff, and the extent of which is to be ascer- 
tained by the justice of the peace, by fixing the value on 
the specific articles which the bailee failed to deliver, or 
which were damaged, or destroyed by his negligence. 
The count, however, is bad, in not specifying the articles 
which were delivered to the bailee, if I may so call the de- 
fendant, and which were to he re-delivered to the plain- 
tiff; conceding therefore, that the first count is bad, and 
would have been so considered on general demurrer; yet 
the demurrer should not have been sustained, there being 
no misjoinder of counts, all being upon contract, and all 
good, except the first; for it is a wel! settled rule, that if 
there be several counts in a declaration, some of which 
are sufficient, and others. not, the defendant should only 
demur to the bad counts; and if he demur to the whole 


Spann 


v. 
Boyd. 


now in question in most of its parts; consequently it has @ 2 Chit. Ph 


page 104. 


declaration, the judgment must be against him. 1 Chitt P 


It is the opinion of the Court, that the judgment given 
below ought to be reversed, and the cause remanded. This 
decision, however, is expressed as being that of the Court, 
only on the question of misjoinder, and the reversal is pre- 
dicated on that point alone. The remainder of this opin- 
ion contains my own views, and those of Judge Crenshaw 
on the facts presented by the record. 

Reversed and remanded. 

Jupxe SaFrro_p not sitting. 





“e 
P Ouxiver v. JupGe. 


Tn the record, there appeared a writ, aod a verdict and judgment for the 
plaintiff; the clerk certified that at the trial, the reading of the declara- 
tion was waived, and that afterwards it could not be found; no declaration, 
plea nor issue appeared in the transcript; held that the judgment wae 
erroneous. 


Tis was a writ of error from the Circuit Court of the 
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yanuaky 1830, County of Butler, sued to this Court by A. Oliver, to 


Oliver 
v. 
Judge. 





reverse a judgment obtained against him by Mary H. 
Judge. Inthe record as certified by the clerk, there ap- 
peared a writ in case, in the name of Mary Judge, plaintiff, 
against Oliver, as defendant, indorsed to recover damages 
for the breach of a marriage promise, and for seduction. 
Then follows in the record a recital, that at March term, 
1828, the parties came by their attorneys, and also a jury, 
who being duly elected, tried and sworn to try the issue 
joined, &c. found a verdict for the plaintiff for $541 dam- 
ages. for which she had judgment. This comprises 
the whole record; no declaration or plea appearing. 
Annexed to the record, however, was a certificate by the 
clerk of the Court, under his hand and seal, and directed 
to the Judges of the Supreme Court, certifying that there 
was no declaration in his office, and had not been since the 
trial; that when the triai commenced, the plaintiff’s attor- 
ney inquired of the attorney for the defendant, if he should 
read the declaration? the reply was, that it was not neces- 
sary; the plaintiff’s counsel then laid it on the table, and 
proceeded with the trial; that at the conclusion of the trial, 
the jury asked to be furnished with the declaration, but it 
could not be found, and they were directed by the Court 
to proceed without it, which they did. He further certi- 
fies that he has made diligent search, and has never been 
able since to find it. 


Parsons & Cooper. of counsel for Oliver, the plaintiff 
in this Court, assigned for error, that the record contained 
no issue, no pleadings, no cause of action, and- nothing 
on which to found a verdict and judgment. 


Go.tptruwaire, for the defendant in error. 


By JUDGE COLLIER. The clerk, in his certificate, 
states the circumstances, and says that he was unable to 
find the declaration in the cause to furnish to the jury, 
and that after diligent search, he is stiil unable to find it. 
In this certificate, the clerk does not inform us whether 
there was an issue for the jury to try, or with certainty, 
whetfer there was a declaration. . 

This case does not render it necessary for us to decide 
whether a judgment should be reversed for the absence. of 
a material part of the record, which was lost afte: jndg- 
ment. Ifsnch a case was presented, we should hesitate 
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Jong before we would refuse effect to the certificate of the sanvARy 1830. 
~_ 


proper Officer, giving that information. Here, the decla- —“_V 


ration, if there ever was one, (a fact which dees not satis- 
factorily appear,) was lost before’ judgment, and could 
have been supplied on application to the Court, by leave 
to substitute arother. Again; it does not appear that 
there was any issue for the jury. This irregularity, inde- 
pendent of the absence of a declaration, would be a suffi- 
cient cause to reverse.¢ ‘The judgment is therefore re- 
yersed, and the cause remanded. 





Warkrins v. Warxins, use of Perkins. 


A. brought suit ona note for the use of B. under the statute, C. the defen- 
dant, offered to prove by Lis own oath that the note was made and given 
to A. for an usurious consideration, and that it was made by the advice of 
B. and with his knowledge, to evade the usury laws. B. denied on onth 
any usury, so far as he was concerred, or knowledge of the usury. It 
was held that this was not a suflicient denial of the usury to preve at C. 
from testifying. 


Tuis was an action tried in Bibb County Court, which 
had originated before a justice of the peace. Jesse Wath ins, 
for the use of William Perkins, was plaintiff, and Peter 
Watkins, was defendant. The action was on a promisso- 
ry note for $50, made by Peter Watkins, and payable to 
Jesse Watkins. The defence was usury. At the trial, 
the defendant offered a statement, under the statute, and 

roposed to prove it by his own oath, to support his plea. 

he staten:ent was, that ‘*the note sued on, and also 
another, amounting together to $75, was given by him to 
Jesse Watkins, the payee, to raise the sum n of $40; which 
fae. was known to the plaintiff, Perkins, at and before the 
making ofthe notes; and that they were made by his ad- 
vice and direction, to evade the laws against usury.”” To 
this statement, the plaintiff, Perkins, filed his affidavit; he 
‘¢ denied that he knew that the two notes were given to 
Jesse Watkins, to raise the sum of $40, either before or at 
the time of making them,” and « denied advising or di- 
recting the making of the notes to evade the laws against 
usury, or any knowledge of their consideration being usu- 
rious, but that so far as he was concerned in the transac- 
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JANUARY 1830, tion, they were fair and bona fide contracts. ”’ 
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The Court 
held the denial to be sufficient, under the statute to pre- 
vent the defendant from giving evidence on his own oath, 
and rejected him, to which the defendant excepted. The 
jury found for the plaintiff. 


Marois, for the plaintiff in error, insisted that the de- 
nial was insufficient, and that the defendant below should 
have been permitted to prove the usury on his own oath. 


Crarke, for the defendant in error. 


By JUDGE WHITE. Were it not that it might be 
deemed of some importance more extensively to make 
known the views of this Court, on a point of practice often 
occurring on the circuits, I should consider it unnecessary 
to file a written opinion in this case, as the only question 
raised by the assignment of errors, is embraced by previous 
adjudications. 

It has been the general policy of civilized and commer- 
cial nations, to fix a certain rate of interest for the loan or 
use of money; and as this regulation has been considered 
of vital importance to society, to enforce the observance of 
the laws on the subject by penal sanctions, or threatened los- 
ses. But the facility with which contracts can be made, 
importing on their face a fair consideration, puts it in the 
power of the usurer to evade the prohibitions of the law, if 
the contracts were subjected to none but the ordinary 
rules of evidence. Hence the necessity of the provision 
in our statute, that the borrower should be a witness to 
prove the usurious consideration of notes, bonds, &c. 
This, however, being a variation from the general princi- 
ple, wholesome in itself, that no person shall testify in his 
own case, it became necessary to place it under certain re- 
strictions, and not to allow the borrower to give testimony, 
“if the person against whom such evidence is offered to be 
gven, will deny upon oath, to be administered in open 

ourt, the truth of whatsuch witness offers to prove against 
him.”’? Now, to apply these express provisions of the sta- 
tute to this case, neither the nominal nor beneficial plain- 
tiff denied on oath the only material fact, which the defen- 
dant offered to prove against them; but the person for 
whose use the suit was brought, merely denied his know- 
ledge of the facts stated. To permit such a denial as this 
to exclude the evidence of the borrower, would not only 
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be contrary to the plain words of the statute, but in many Janvany 1890, 
Fy 


cases would tend to defeat the very object of the law itself. 
For whenever the usurer should take a note or bond for 
the sum claimed, and transfer it to a third person, igno- 
rant of the consideration, that person could safely swear 
that he did not know the contract was tainted with usury, 
and thereby deprive the defendant of his oath, which is of- 
ten the only method of proving the facts in avoidance. 
This, however, the statute evidently intended to prevent. 
But as already intimated, this very question was decided 
by this Court, at the July term, 1827. 

We are therefore of opinion, that there is error, that the 
judgment must be reversed, and the cause remanded. * 





Kine v. DovGHERTY. 


Where more than $50 isdue on a contraet, the creditor may relinquish ait 
over that amount, and sue for $50 in a justice’s Court. 


KE. Krne held a note made by J. Dougherty, payable to . 


him for $51 64, due on the 4th of February, 1827. On 
the 14th of March, 1827, King indorsed on the note the 
following words: “I relinquish all the within note that is 
over fifty dollars, HE. King,” and on the same day sued 
out a warrant before a justice of the peace of Shelby coun- 
ty, against Dougherty, returnable on the 24th of March, 
to recover on the note. The magistrate gave judgment 
against the defendant for $50, besides costs. Dougherty 
appealed to the County Court of Shelby county, which 
Court, on his motion, quashed the proceedings. From 
this judgment, King appealed to the Circuit Court of 
Shelby county, where, at the November term, 1827, the 
judgment of the County Court was affirmed. ‘This de- 
cion of the Circuit Court, is now here assigned for error. 


Marpis, for the plaintiff in error, submitted the cause, 
no counsel appearing for the defendant in error. 








eet 


* See the case of Fariss & Powell v. King, 1 Stewart’s Reports, 255. 
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yanvaryisx. By JUDGE CRENSHAW. The question arising 
yw 


King 
v. 
Dougherty. 





from the record, is, had the plaintiff a right to relinquish 
all his debt except fifty dollars, se as to bring the case 
within the jurisdiction of the magistrate? ‘This question 
has been settled in the affirmative oy a former adjudication 
of this Court. The judgment must therefore be reversed, 
and the proper judgment rendered here. In this opinion 
the Court are unanimous. 
JupGr SArFocp not sitting. 





Avent vy. ReEAp. 


1. A conveyance of lands, though not duly registered, if made ona fide, 
and for valuable and sufficient consideration, is good against creditors. 

2. Such deed is also good against a purchaser at sheriff’s sale, who has 
notice. 


Tuts was an action of frespass fo try titles, brought in 
1822, by John Read, in Madison Circuit Court, against 
Henry Avent, to reeover possession of a quarter section 


_of land, and damages for the detention of it. The cause 


was tried at the October term, 1827, of the Court, on the 
plea of not guilty. It appeared in evidence, that in March, 
1820, one Gray had obtained a judgment against Avent; 
the land in dispute was levied on by the Sheriff on an exe- 
cution under this judgment, in March, and sold in Sep- 
tember, in the same year, as Avent’s property, when Read 
became the purchaser. ‘The defendant proved and read in 
evidence a deed executed by himself to one James Gaston, 
on the 20th of February, 1820, for the same land; which 
was recorded on the 28th of August following, more than 
six months after its date. ‘This deed was made during the 
pendency of the suit against Avent. At the time of the 
sheriff’s sale, Gaston gave notice that the land had been 
sold to him by the defendant, and that he was the owner of 
it. The Court, on this proof. instructed the jury that the 
failure of Gaston to prove and record his deed within the 
time prescribed by law, rendered it void and fraudulent 
as against Read, the purchaser at the sheriff’s sale, al- 
though the considerativn ef the deed might have been bona 
Jide paid; and though it might heave heen executes in good 
faith, To which the defendant excepted. The jury 
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found for the plaintiff the land, and $5 damages.. The JANUARY 159 
instructions given by the Court to the jury, are here as- 


signed for error by Avent. - 


Read. 
Cray & McCuuva, for the plaintiff in error. 


Hopkins, for the defendant. 


By JUDGE COLLIER. The material inquiry, is, 
whether the registration of a deed conveying lands, be ne- 
cessary to give fo it validity against the creditors of the 
vendor. The negative of this inquiry is attempted to be 
sustained, by a reference to the second member of the se- 
cond section of the statute of frauds, ¢ so much of which as gr awsof Am. 
it is important to notice, is in these words: ‘¢ And moreo- 244. — 
ver, if any conveyance be of goods and chattels, and be 
not on consideration deemed valuable in the law, it shall be 
taken to be fraudulent within this act, unless the same be 
by will duly proved and recorded, or by deed in writing, 
acknowledged or proved. If the same deed include lands, ° 
also, in such manner as conveyances of lands are by law 
directed to be acknowledged or proved; or if it be of 
goods and chattels only, then acknowledged or proved by 
one or more witnesses in the Superior or County Court, 
wherein one of the parties lives; within twelve months af- 
ter the execution thereof.”? This provision of the act, it 
is conceived, can have no influence upon the question; it 
is expressly restricted to deeds which are made without a 
valuable consideration; and in such cases only to those 
conveying goods and chattels, or goods and chattels and 
lands, and not to those which convey lands alone. Did 
this construction admit of a doubt, that doubt would be 
entirely removed by the third section of the same statute, 
which declares that it shall not extend to any estate in 
lands, which shall be upon good consideration, dona fide, 
lawfully conveyed. 

The act of 1811, 4 only restrains the operation of deeds 5 Lawsof Aly: 
of land, fora failure to have them registered, against sub- *4°- 
sequent and dona fide purchasers, and mortgagees without 
notice, without saying any thing of creditors. In fact, in 
the multiplicity of legislation upon this subject, anterior 
to the date of the deed in question, registration by the 
vendee seems not to have been made necessary to give title 
as against the vendor’s creditors. We are therefore of 
Opinion that the creditor derives no advantage from the 

62 
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JANUARY 1830. omission of the vendee of his debtor to register such a 


Avent 
v. 
Read. 





deed. We may consider the defendant as standing in the 
situation of Gray, the judgment creditor, or as a purchaser 
from the time he became such; and in either point of view 
the charge of the Court was erroneous. It should have 
been left to the jury to determine from the proof offered, 
whether the defendant, at the time of his purehase, had 1o- 
tice of the existence of the deed. Their inquiry on this 
point avas foreclosed by the instruction given. If the 
proof professed to be set out in the bill of exceptions, 
could be considered as all that was offered, we would be 
prepared to affirm the judgment below, because no con- 
sideration appears for the conveyance from the plaintiff te 
Gaston: but there is nothing in the record which enables 
us to infer that other evidence was not adduced, and the 
language employed in the charge of the Court authorizes 
a different conclusion. 

We are accordingly of opinion, that the judgment must 
be reversed, and the cause remanded. 

Jupce WuirE not sitting. 





Jounson v. Ketry & Hutcuison. 


1. If the judgment is for more damages than laid in the writ and declara- 
tion, itis error. 

2. An admission by the defendant of the correctness of the plaintiffs de- 
mand, is sufficient evidence to recover, without proof of the original 
entries, or production of the account. 


Kexty & Hutchison, for the use of Wm. Leach, on 
23d of April, 1827, commenced an action of assumpsit 
against W. B. Johnson, in Madison Circuit Court, to re- 
cover on an open account for services rendered. The 
damages were laid in the writ and declaration at $100. 
The plaintiffs proved on the trial, that the account, amount- 
ing to $90, was presented on behalf of Leach, by one 
Rogers, to the defendant, who admitted it to be correct, 
and agreed that if day was given from that time, the 31st 
May, 1827, till the 1st of January next afterwards, he 
would give his note for the amount, with G. W. Johnson 
as security; Rogers surrendered and receipted the ac- 
count, and took a note for the amount, payable to Leach, 





ed 
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which was signed by W. B. Johnson, and was to be obli- janet 1830 


gatory, when signed by E. W. Johnson; but when present- 
ed to him, he refused to sign it. The note was produced 
at the trial by the plaintiffs, who tendered it to be cancell- 
ed. At the time Rogers presented the account, Johnson 
remarked, that for some of the charges, the services were 
not fully rendered, but admitted the correctness of the 
charges, and did not say any of them were not due and 
‘payable. There was no evidence that the services charg- 
ed were not rendered before the suit was brought, but 
there was further proof of an acknowledgment of the cor- 
rectness of the account at another time by the defendant, 
and a promise by him to settle the amount of it with 
Leach. The defendant objected that no account was pro- 
duced. The plaintiffs offered to produce the book of ori- 
ginal entries of the charges, but the Court determined that 
neither the account nor book was necessary. The defen- 
dant also moved the Court to instruct the jury as in case 
of nonsuit, because, as he insisted, the giving of the note 
extinguished the right to sue on the aceount. This in- 
struction the Court refused. To all which the defendant 
excepted. The jury found a verdict for $108; for which 


judgment was given. 


Branpon, for Johnsen, the plaintiff in error, contended 
that the receipted account should have been produced or 
accounted for, and notice given to produce it, if in the pos- 
session of the opposite party.¢ Also, that the plaintiff 
should have been compelled to exhibit or name the items 
of the account on which the suit was brought, so that the 
defendant could have cross-examined as to them, and 
so that it could be ascertained that they were the same 
which were acknowledged to be due.’ He also insisted 
that the judgment should be reversed, because the verdict 
and judgment were for more damages than were laid in 
the writ and declaration.¢ 


GAYLE contra. 


Per curian. [nu this case the judgment is reversed, be- 
cause the verdict and judgment dre for more damages than 
are laid in the writ and declaration. On the other errors 
assigned, our opinion is in favor of the defendants in error. 

Reversed and remanded. 


Johnson 


v. 
Kelly and 
Hutchison. 





a1 Stark. Ev. 
327 to 390. 

b 1 John. Dig. 
576. 


c 2 Tidd’s Pr. 
927. 2 Blk. 
Rep. 1300. 1 
Marshall’s 

Pl. 
400. 1 Maule 
& Sewl. 675. 
4 Ib. 94. 5 
East. 142. 
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tA 1830, 


Herruuw v. McMrnyy. 


1. A sheriff may be permitted even after judgment, to amend his re- 
turn on a writ mune pro tun-, so as to shew that the wrlt was executed in 
fact on the defendant. 

2. And such return nunc pro tunc, will be sufficient to sustain a judgment, 
though made after writ of error. 


Turs was a writ of error from Piekens Circuit Court, 
sued by Hefflin to reverse a judgment rendered in that 
Court against him by McMinn. The action was debt, to 
recover on a promissory note. In the record there ap- 
peared a writ and declaration, and at the regular trial term, 
on the first of October, 1828, a judgment by default for 
- $88 60, the amount of the note, and $10 50 damages. 
The writ of error was sued out to reverse this judgment, 
on the 16th of October, 1828. At that time it did not ap- 
pear of record that the writ had been executec by the 
sheriff. At March term, 1829, the plaintiff below filed in 
the Circuit Court an affidavit made by H. White, the depu- 
ty sheriff of Pickens county, who deposed, that on the 
18th of March, 1828, he did execute the writ on Hefilin, 
by delivering him acopy; that he returned the writ seve- 
ral days before the return term, but that through inadver- 
tence, and in the hurry of his official duties, he omitted to 
indorse the service on it. On this affidavit, the Circuit 
Court, at that term, gave leave to the Sheriff to amend his 
return, by indorsing the service of the process nunc pro 
tunc, which he accordingly did, whereby the return now 
reads as follows: ‘¢ came to hand 18th March, 1828, Tho- 
; mas Davis, sheriff, by his deputy, H. White. May 16th, 
1829. Executedon the within named defendant, by deliver- 
ing him a true e@py on the 18th of March, 1828. This re- 

. turn now made, nune pro tunc, by leave of the Court, as 
from press of business, it was omitted at the proper time. 
Thomas Davis, sheriff of Pickens county, by his deputy, 
H. White.” 


SHorTRIDGE and Frournoy, on behalf of Heflin, as- 
: signed for error, and contended that the judgment by de- 
fault was erroneous, inasmuch as the record did not shew 
the writ to have been executed when it was taken. That 
the Court erred in permitting the return to be amended 
nunc pro tunc, and that the amended return was void, be- 
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cause there was nothing in the record to. amend by; and JANUARY 1£30, 
that the amended return was ineffectual, because made af- sage ol 
ter writ of error brought. _ 
McMinn. 
KELLY, contra. 


By JUDGE WHITE. It is insisted that the amend- 
ment made in the sheriff’s return by leave of the Circuit 
Court, cannot cure the defect in the judgment so as to pre- 
vent a reversal. We are, however, of a different opinion. 
Courts have extended great latitude to ministerial officers, 
in permitting them to amend their returns, so as to con- 
form to the facts of the case. This prevents injury from 
casual mistakes, in which the parties have no agency, and 
by which they should not be prejudiced. But completely 
to effectuate this purpose, it is necessary that the return, 
when amended, should relate back to the period at which 
it was to have been made. In the present case, the plain- 
tiff in error knew at the time he sued out his writ of error 
to reverse the judgment, that the original process had been 
served upon him; he had all the advantage of notice from 
such service; and to permit him to reverse for the clerical 
mistake of the Sheriff, would be to allow him to convert 
that which did not affect his rights into a means of injustice 
to the opposite party, who had nothing to do with the 
omission complained of. 








Judgment affirmed. 





Howarp v. JAckKsan. 


Parol evidence is insufficient to support an action for the purchase money. 
on a contract for the sale of lands. 


Howaep declared in assumpsit against Jackson, in Wil- 
gx Circuit Court. to recover theprice of alotin the town 
of Cahawba, used as a brick yard, and also a quantity of 
unburnt bricks, sold by him to Jackson. To sustain the 
action, the plaintiff introduced the evidence of one W. W. 
Gary, who testified that he had heard the defendant say he 
had bought the lot and brick yard, which then had about 
4,000 brick in it, for which he agréed to give 60,000 brick 
in payment; that Jackson had occupied the yard after the 
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JANUARY 1830, purchase, and had delivered 6,000 in part payment, to 


Howard 


Vv. 
Jackson. 





@ Statute of 
frauds, Laws 
of Ala. p. 244 
Rinaldi v. 
Rives. 1 

Stew. Rep. 


2 


Howard’s order; and that brick were worth $10 per thou- 
sand, &c. The Court instructed the jury that on this evi- 
dence the plaintiff could not recover, because parol evi- 
dence was inadmissible to establish the contract as to the 
land; and that as to the raw brick, the amount was not 
within the jurisdiction of the Court. The jury found for 
the defendant. The plaintiff excepted, and assigns this in- 
struction for error. 


H. G. Perry, for the plaintiff in error. 
THORINGTON, contra.@ 


By THE COURT. “We are of opinion that the in- 
structions given by the presiding Judge were correct, for 
the reasons given, and that the judgment must be affirmed 
In this opinion we are unanimous. 





THompson vy. SAFFOLD etal. 


3. In an action against two on a contract, (not being within the statute of 
1818,) a discontinuance as toone who is returned “ not found,” is a dis-. 
continuance as to all. 

2. A certificate of a Bepchase of a lot of Jand, entitling the purchaser to a 
title on payment of the purchase money is not within said statute. 

3. Such discontinuance is good cause of demurrer. 


Yu1s was an action of trespass on the case commenced 
by A. M. B. Thompson, in Dallas Circuit Court, against 
James Saffold and Reuben Saffold, as survivors of P. Har- 
rison, J. Cox, L. Wood, J. Phillips, and D. Files, de- 
ceased, who composed the “Portland Town Company,”’ to 
recover damages of them, for failing to make title to a lot. 
The writ was executed on James Saffold, and as to Reu- 
ben Saffold, it was returned ‘‘not found.” The plaintiff 
filed his declaration against James Saffold, (discontinuing 
his action as to Reuben Saffold,) stating that the persons 
above named, under the name of the ¢¢ Portland Town 
Company,” on the 23d of August, 1819, by John Cox, 
their treasurer, made and delivered to one Frederick Shef- 
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field, a certificate, by which it was certified that said Shef- JANUARY 183% 
field had purchased of said company a lot in Portland, for 
$36; one fourth of which was paid. down according to oy 
contract, and that if the remaining three fourths were paid Saffold et al. 
at certain specified periods to onc of the proprietors of said _-_-_«_. 
land, that then, said Sheffield, his assigns or legal represen- 

tatives, should be entitled to receive from the proprietors a 

decd in fee simple for the lot, underthe penalty of $72. The 

plaintiff avers that the payments were made according to 

contract, and that afterwards, on the 8th of July, 1820, 

Sheffield assigned the certificate to one Bradly Dear, and 

that he afterwards, in 1822, assigned it to the plaintiff. ‘The 

declaration further states, that the plaintiffputimprovements 

on“the lot to the amount of $3,000, and that the defendants 

had no title deed to the land. but that the title to it was inano- 

ther person, and that that they were wholly unable to give a 

title to the plaintiff for the lot; whereby he has sustained 

great damages, &c. To this declaration, the defendant de- 

murred, and at October term, 1828, judgment was there- 

upon given for the defendant. This judgment on the de 

murrer is assigned for error. 


Thompson 


R. G. Gorpon, for the plaintiff in error. 


H. G. Perry, for the defendant. 


By JUDGE WHITE. The design of the action was 
to recover damages for failing to make title to a lot in the 
town of Portland. The process was sued out against two 
defendants, but was executed on but one, and the suit was 
discontinued as to the other, and to thedeclaration against 
one only, a demurrer was filed. It will be perceived that 
the foundation of the action was the certificate, and as the 
plaintiff proceeded against two defendants tn contract, he 
was, according to the well settled doctrine, bound to have 
them both in Court before he could file his declaration, 
unless the defendant not found had been pursued to a plu- 
ries, or the instrument sued on was within the provisions 
of the statute of the 7th of February, 1818, authorizing 
discontinuances in certain cases. This statute provides 
only for suits commenced on bonds, covenants, bills, pro- 
missory notes and judgments of Courts of record in other 
States or Territories. It is obvious that the, certificate re- 
ferred to, is neither a bond, bill, nor promissory note; but 
amereé written statement of a purchase, and its terme sign- 
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Thompson 
v. 
Saffold et al. 
——— 


= 
‘ 


face a discontinuance against one of the defendants, in effect 
shewed that the entire action wasdiscontinued. The de- 
murrer was therefore well sustained. 
Judgment affirmed. 
dupes Sarroip and CrensHaw not sitting. 





Dunnam vy. Carter and Carro.t. 


1. The County Court has no jurisdiction by certiorari or appeal, in cases 
of forcible entry and detainer. 

2. In cases of forcible entry brought up by certiorari, the trial must be oa 
errors assigned in the record. 


J. Dunnam, on acomplaint fora forcible entry and un- 
lawful detainer, recovered judgment before a justice ofthe 

ace of Wilcox county, against A. Carter and A. Carroll. 

he defendants, by certiorari, carried the cause into the 
County Court. In the County Court, Dunham moved to 
dismiss the suit, and strike the case from the docket, for 
want of jurisdiction in the Court. This motion was over- 
ruled by the Court; he then filed a plea to the jurisdic- 
tion, insisting that the Circuit only had jurisdiction of the 
catise; to which plea there was a demurrer, and which de- 
murrer the Court sustained. After this, he moved the 
Court for judgment of affirmance for want of an assign- 
ment of errors. This motion the Court also overruled; 
and directed that he should file a statement, so that an issue 
might be made up and tried by a jury, which Dunham res 
fased, and on motion of Carter and Carrol, the Court non- 
suited Dunham, for the want of a declaration or statement, 
and rendered judgment for the defendants for costs, from 
which Dunham appealed to this Court; and he now assigns 
those proceedings of the County Court for error. 


Gorvonand H. G. Perry, for the appellant. 
Suortrive#, for the appellees. 


By JUDGE CRENSHAW. If the County Court had 
jurisdiction, it wuss certainly erroneous to nonsuit the 
plaintiff for want of a declaration, because it has been set- 
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tled By at least two adjudications of this Court, that the sanvary 189: 


proceedings in a case of forcible entry and detainer, when 
certified to an appellate Court, are to be received as a re- 
cord; that errors must be assigned, and the trial had on the 
record aloner* But the main inquiry is, had the County 
Court any jurisdiction over the subject matter of litigation? 
By the act of 1805, it is provided that the proceedings in 
forcible entry and detainer may be removed to the Cir- 
eyit Court, by writ of certiorari, and in no other manner. 
If this act alone is to govern, it is then clear that the Cir- 
cuit Court is the only appellate tribunal which could en# 
tertain jurisdiction of the case. 

But in the written argument, which I find among the 
papers, it is said that a clause of the act of 1807, gave the 
County Court jurisdiction «of all actions of 2 civil nature, 
wherein the value of the matter in controversy shall not 
exceed $1000, excepting real actions, actions of ejectment, 
and trespass guare clausum fregit.”? To this it may be 
conclusively answered that the clause of the act alluded to, 
gives the County Court, in the cases there enumerated, ori- 
ginal and not appellate jurisdiction, and consequently has 
no bearing on the question before us. 

It is also alleged, that jurisdiction may be inferred from 
the act of 1812; butit must be recollected that the section 
of the act referred to, does not enlarge, but manifestly re- 
strains the jurisdiction of the County Court, and therefore 
confers no new authority, nor gives it any appellate power, 
which it could not exercise before the passage of the act. 
It was also insisted on, that from the act of 1822, which 
gives to the Judges of the County Covrt concurrent power 
with the Judges of the Circuit Court, to grant writs of cer- 
tiorari and supersedeas, it was fairly inferable that the 
County Court had jurisdiction. By the section of the act 
relied on, the Legislature did not intend to give appellate 
jurisdiction over any case, of which, independent of this 
section, it did not already possess it; but only intended 
to prescribe a new mode of proceeding, or rather to clothe 
the County Court with authority to grant writs of certio- 
rari; and which before the act, it seemsthe Court did not 
possess. ‘To consider the subject in any light, I think it 
would be a wrong interpretation of the sense and spirit of 
these acts, to suppose that by all or cither of them, the Le- 
gislature intended, among other things, to give the County 
Court appellate jurisdiction in cases of forcible entry and 
detainer. 

63 


Dunbam 


v. 
Carter & Car: 
roll. 


aVide McDo- 
nald v. Gayle 
Minor’s Ala. 
Rep. 98. and 
Ward v. Lew 
is. 1 Stew. 
Rep. 26- 











498 


CASES DETERMINED IN THE 


ganuaryiss. For these reasons, the Court are unanimous in opinion, 


Bnd 


Dunham 


v. 
Carter & Car- 





a Littell’s se- 
ected cases. 
98-99-2000, 1 


Mason's 


R. 


that the County Court erred, in refusing to dismiss for 
want of jurisdiction, and in nonsuiting the plaintiff for 
want of a declaration. ‘The judgment is therefore revers- 
ed, and a writ of procedendo awarded to the justice. 
Judgment reversed. 





Munn v. Pope. 


J. Under the general issue, in assumpsit, any evidence tending to increase 
or diminish the value of the article sold, is proper evidence, so as to as- 
certain its true value. 

2. If a party agrees to receive property in payment, it may be proven as 
payment under the general issue, to the extent of its value or stipulated 
price. 


Tuts was an action of assumpsit tried in Madison Cir- 
euit Court, in which Matthias Munn was plaintiff, and 
Benjamin S. Pope, was defendant. The action was 
brought to recover the price of a cotton gin sold and deli- 
vered, &c. the pleas were non-assumpsit, payment and set 
off. On the trial, the plaintiff, under the common counts, 
proved the delivery of a forty-seven saw cotton gin to the 
defendant, and that the usual price of gins was four dollars 
per saw. The defendant proved that the plaintiff agreed to 
deliver him a first rate gin, and to receive in part payment 
his old cotton gin, and that he had delivered it to him, and 
had paid him forty-four dollars for the balance. He also 
introduced several witnesses to shew that the gin deliver- 
ed by the plaintiff was not first rate, but was very inferior, 
and also that soon after the gin was received, that he was 
compeped to pay another workman $25, for necessary 
work to put it in proper repair. ‘To the introduction of 
this evidence the pl-intiff objected, but the ohjection was 
overruled, and the evidence was permitted to go to the 


jury; to which the plaintiff excepted. There was a ver- 


dict for the defendant, and judgment thereupon. The ad- 
mission of this evidence is assigned for error. 


Beanpon and Urquaant, for the plaintiff in error.¢ 


Tuornton & Peers, for the defendant. 
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By JUDGE PERRY. It is contended that the judg- sanvary is. 


ment should be reversed, Ist. Because the Court below 
permitted the defendant to prove the bad quality of the 
gin; 2d. Because the Court below permitted the defen- 
dant to prove repairs done to the gin; and 3dly. Because 
the Court permitted the defendant to prove that the old 
gin was taken in part payment for the new one. 

As to the first ground taken by the plaintiff in error, 1 
hold it to be a well settled rule of law, that where a party 
seeks to recover the value of an article sold, all testimony 
is admissible on either side, which tendsto prove or ascer- 
tain its true value. The plaintiff was therefore bound to 
shew what the value of the gin was; this he did, by prov- 
ing that the usual value of gins per saw was four dollars. 
This testimony would have authorized a recovery for that 
amount, had the defendant acquiesced. But as the value 
of the gin was the matter in dispute, it was competent for 
him to shew by proof that the gin was of less value than 
that fixed as the usual price of first rate cotton gins. The 
testimony was therefore properly received. 

The second point taken by the plaintiffis involved in the 
first, inasmuch as it was necessary to the usefulness of the 
gin to have it repaired, it was lessened in value, as proved 
by the plaintiff, to the extent of the repairs made, 

The third question presents the inquiry, if, under the 
general issue, any thing else besides money, ean he a pay- 
ment? I hold it to be an incontrovertable principle, that 
whatever a party agrees to receive in payment of a debt, 
will be considered as such, and can be given in evidence 
under the general issue. The plaintiff, then, by his agree- 
ment, promised to take the defendant’s old gin in part 
payment for his new one; so far as the value of the old 
gin could be ascertained, it was a good payment for so 
much. The Court are unanimous in the opinion 
that the Court did not err in admitting the defendant’s 
testimony. 

Judgment affirmed. 


Munap 


v. 
Pope. 
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Weakxk.ey v. Brawan and Atwoop. e) 
1 
1. A party cannot maintain an action for morey paid and expended for a 
another’s use, by proofthat he satisfied a judgment against him without 
his request or consent. th 
2. Semble, That after the dissolution of a co-partnership, one partner can- th 
not, by his sole request to a third person to pay a firm debt, give such 
person a right to maintain an action for money had and received against fe 
3. oi panne however, that where a judgment is paid without the request of . 
the defendant, and the plaintiff takes a transfer of the judgment; that he to 
may prosecute an action on the ane for his use, and that the pay- pr 
ment and transfer will not be considered such a satisfaction as to pre- 
vent a recovery. . th 
on 
Rosert WEAK -eEy brought an action of assumpsit against 
Brahan and Atwood as co-partners, in Madison Circuit to 
Court, to recover the amount of two judgments against them 
: in the State of Tennessee, which he alleged he paid at 
” their request, amounting to $2,144 80. The declaration 
was on an indebilatus assumpsit for money paid, laid 
out and expended, money lent and advanced, &c. The 
defendant, Atwood, pleaded the general issue. Brahan 
did not appear. The plaintiff moved for judgment by de- ec 
fault against Brahan, which was overruled. On the trial, ag 
which was at the May term, 1828; the plaintiff proved ce 
that two judgments had been rendered in the Circuit Court mi 
of Davidson county, Tennessee, against Brahan and At- m 
wood, amounting as above; that proceedings were in pro- th 
gress against the bail of the defendants, and that he, du 
Weakley, applied to the attorney for E. Rawlins, to ne 
whom the judgments were due, and expressed his will- ex 
ingness to satisfy them for Brahan and Atwood, hav- ac 
ing been, as he stated at the time, solicited by them mi 
or one of them, probably Brahan, to do so. The attorney it 
of Rawlins agreed to receive, and did receive in October, of 
1824, the full payment of the judgments, in notes of hand da 
on other persons, payable to Weakley, which he indorsed or 
over, and which were all duly paid. On each of the re- de 
cords there appeared 4 receipt and transfer by the plain- th 
tiff’s attorney, as follows: ** Robert Weakley having paid th 
the amount of this judgment, it is hereby transferred to qu 
him without any reecurse, H. Crabb.”? It was proved idi 
that Brahan was the son-in-law of the plaintiff, Weakley. 
No proof appears on the record to slew that there was any ch 
request by the defendants. or either of them, to pay the dis 
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judgments, except as above stated. On this proof, the sanvary 1830 
y ~~ 


Court charged the jury, that this aetion being founded on 
the payment of a debt due by the defendants, it must be 
expressly proved that the payment was made at the re- 
quest of the defendants, and that the fact of payment by 
the plaintiff was not sufficient to authorize the inference 
that a request was made. The Court further instructed 
the jury that the request must be made by both of the de- 
fendants, to enable the plaintiff to recover in the action, as 
it was against both; that the jury might infer the request 
to pay, but the inference must be drawn from some fact 
proved in the case. To thése instructions, Weakley, the 
the plaintiff, excepted. There was a verdict for Atwood, 
on which the Court rendered judgment for the defendants. 

Weakley assigned for error, that the instructions given 
tothe jury were improper, 


McCuvwng, for the plaintiff in error. 
Hopkins, for the defendants. 


By JUDGE COLLIER. It is a rule of law well as- 
eertained, that one person cannot make another his debtor, 
against his consent. This rule is, however, subject to ex- 
ception in case where the iegul interest passes by assign- 
ment, as promissory notes, bills, &e. and also where judg- 
ments, accounts, &e. assigned, are sued on in the name of 
the party to whom they appear to have been originally 
due; there the assignment is equivalent to a letter of attor- 
ney, to sue in the name of the assignor.’ —__ But the rule 
extends to all payments made to another’s use, where the 
action is brought in the name of him who advances the 
money. Such a case is the one we are considering, and 
it was an essential point of the plaintiff’s proof, in the form 
of action adopted by him, to shew a request by the defen- 
dants to pay the judgments against them, or to prove facts 
or circumstances, from which such an inference could he 
deduced by the jury. It cannot certainly be insisted that 
the fact of payment, or the relationship existing between 
the plaintiff, and the defendant, Brahan, pre-supposes a re- 
quest; such an argument denies to the rule any other than 
ideal existence. 

Upon analogy, we think that one defendant, who is 
charged as having beena partner with another, cannot, after 
dissolution, bind the other to third persons, by a request to 


Weakley 


V¥. 
Brahan and 
Atwood. 





az T.R. 177 
377. 3 John. 
434. 10 John. 
361. 8 John. 
436. 14 Jobn 
87. 


b8T.R. 177, 
337. 3 John. 
434. 8 John. 
436. 10 John. 
361 and 14 
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sanuary isso, them to advance money, in discharge of firm liabilities. 
wy He cannot make a note, or draw a bill, though he may be 
. authorized to close the business of the concern, which will 
Brahan and be operative against both. And we can discover no dif- 

Atwood. —_ ference in principle between imposing a liability by a note 
or bill, and a verbal promise. The singular state of the 
pleading in this case, is such, Atwood alone having plead- 
ed, and being bef6re the jury, that we should be inclined to 
think the charge of the Court on this point erroneous, if 
there was any evidenc- on the record which could have 
elicited it. In considering the evidence, we discard from 
our view the statement made by the plaintiff, as an in- 
ducement by him to a settlement of the judgments, for 
they cannot be received to prove any fact. 

From what we have said, it is inferable, that without 
proof of request, the plaintiff might prosecute actions upon 
the judgments for his benefit. and that their payment by, 
and transfer to him, would not be considered such a satis- 
faction as to prevent a recovery. 


Weakley 
v 





Judgment affirmed. 





McGrew v. Apams and Extiorr. 


am 

2. To a writ of certiorari, the justice returned the warrant, &c. and a state-: 
ment certifying that he had rendered judgment, but not setting out a copy 
of the judgment. It wes held, that by going to trial on the merits in the 
appellate Court, all irregularity in the justice’s return was waived. 

2. On an appeal, where issue was joined to the country, though the 
sum in controversy be under $20, the judgment will not be reversed, be- 
cause the issue was tried by a jury, iustead of the court. 

3. Where the demand was under ren when the warrant issued, but is in- 
creased to more than that sum by interest during the pendency of the ap- 
peal, the issue is preperly triable by «jury. 

4. This Court will nct scrutinize the record in cases of appeal so closely as 
in othercases. Therefore, where the declaration appeared to be as well 
against the security iu the appeal us against the original debtor; after 
verdict, both being in fact liabie, tic judgment will not be reversed for 
that cause. ; 

S- By an agreement, it was consented that the pleadings should be made u 
after trial. and a declaration appeared in the record, which was inoedle 
cient. The Court held, that the agreement cured all defects in the plead- 
ings and stood in lieu of a proper issue. 


Wrir of error from Marengo County Court. S. J. El- 
liott recovered judgment before a justice of the peace of 
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Marengo county, against J. McGrew, for $19 60, besides sanvany 1890. 


eosts. McGrew, on his petition to the Judge of the Coun- ° 
ty Court, obtained a certiorari to remove the proceedings 
into that Court, and Adams became his security in the cer- 
tiorari bond. The justice, in obedience to the writ of cer- 
tiorari, returned into Court the original summons, a writ 
of fi. fa. and also a statement under his hand and seal, in 
the following words; .‘¢ The State of Alabama, Marengo 
county. The undersigned, a justice of the peace in and 
for the county aforesaid, in pursuance of a certiorari to me 
directed from the County Court of said county, do here- 
with return and send up to the said Court all the papers in 
the case of Stephen J. Elliott against John McGrew, toge- 
ther with a statement of the proceedings in the said case 
before me, to wit: summons issued August 23, 1824, re- 
turnable the second Monday of September next thereaf- 
ter, and the plaintiff proving his account, and the defen- 
dant not appearing, judgment was given for the plaintiff 
for nineteen dollars and sixty cents, and costs of suit. Exe- 
eution issued 22d January, 1825, and returned no property 
found. Alias issued 7th March, 1825, was levied, and 
forthcoming bond taken and returned forfeited. Given 
under my hand and seal, June 28th, 1825, Shelby Cor- 
zine, J. P. [seal.”?] After several continuances, the cause 
came on to be tried at the January term, 1827, of the 
County Court, when the following entry appears on the 
minutes: ‘* This day came the parties by their attorneys, 
and thereupon came a jury, &c. who being elected, Xc. 
say they find the issues in favor of the plaintiff, that the 
said defendant did undertake and promise in manner and 
form as the plaintiff in his declaration hath thereof alleged, 
and they assess the plaintiff’s damages by reason of the 
non-performance of his said promises and undertakings, at 
the sum of twenty-two dollars and eighty-seven cents,” 
on which judgment was rendered for the plaintiff against 
McGrew and against Adams, as security in the certiorari 
bond. 

A diminution of the record being here suggested by 
the defendant in error, the following was certified to 
this Court from the Court below, in return to a special 
certiorari, to wit: ‘*‘ We agree that the statement and 
pleadings in the case of Stephen J. Elliott v. John Me 
Grew and Thomas Adams, be made up at any time after 
the trial, (signed) J. W. Wilson, attorney for the plain- 
tiff, Shelby Corzine, defendants attorney.”’ Also the fol- 
lowing statement or declaration, and issue: 


McGrew 
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Adams & El- 
liott. 
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‘¢ The State of Alabama, Marengo county. In this case, 
Stephen J. Elliott claims fifty dollars on account of John 
McGrew and Thomas Adams, which they owe to him, 
and from him unjustly detain, &c. (signed) John W. Wil- 
son, attorney for plaintiff. Issue joined, (signed) Shelby 
Corzine, defendants attorney. 

McGrew and Adams in this Court assigned various er- 
rors, which are noticed in the opinion delivered in the 
cause. . 


Barton § Srewant, for the plaintiff in error. 
Arkin and Keuty, for the defendant. 


By JUDGE TAYLOR. The first error assigned in 
ihis case, is, that “ the Court below erred in proceeding to 
trial and judgment, before the judgment rendered by the 
justice of the peace had been brought up by the certiorari.” 

It appears to be a case brought from a justice of the peace 
into the County Court, by certiorari. The petition states 
that a judgment had been rendered against McGrew, the 
petitioner, in favor of Elliott, by the justice, and for rea- 
sons which were deemed suflicient by the Judge of th¢ 
County Court, he prayed and obtained a writ of certiorari 
directing the justice to return a complete record of the pro- 
ceedings before him to the County Court. In conformity 
with this order, he made‘a return of the warrant and exe- 
cution, together with a statement of the time at which judg- 
ment was rendered by him, and the sum for which it was 
rendered. This statement, it is true, does not purport to 
contain a copy of the judgment, as entered by him on his 
docket or elsewhere, but it does not require a strained con- 
struction to infer that it is such; on the contrary, its pre- 
cision with respect to dates, sums, &c. forces that conclu- 
sion upon the mind. But even if it were not, the petition 
and bond admit such a judgment, and the defendant, Me- 
Grew, who sued out the certiorari, waived every irregu- 
Jarity in the return by going to trial on the papers which 
were befcre the Court; and certainly Elliott cannot now be 
prejudiced by his wrong. 

he next assignment which I shall notice, though not 
the next in the order they are made, is, that *¢ the amonnt 
in controversy was not within the cognizance of a jury, 
and should have been exclusively tried by the Court.” I 
am far from admitting, if this assigninent were supported 
by the record, that it would be error. After a party has 
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formed an issue to the country, it would be perverting in- JANUARY 4330 
stead of promoting justice, to permit bim to reverse a cause 
on this ground; and it may often happen that a party v. 
claims more than $20, and the jury would be of opinion Adams & El- 
that less than that sum was due. But in this case, the a 
verdict is for upwards of $22, and although at the time the 
warrant was issued, the plaintiff’s demand may have been 
for a less sum than $20, and interest subsequently accru- 
ing may have swelled it above that sum; yet, in my opin- 
ion, a jury trial in such case, is the proper one. 

The 4th assignment is, that ‘‘ the plaintiff sued but one 
defendant in the Court below, and declared against two in 
the Court above.” 

It appears that the warrant was issued against McGrew 
alone; that Adams became his security in the bond which 
he gave when he sued out the writ of certiorari, and the 
statement or declaration was filed against both. Although 
this was irregular, yet it is not considered as a ground on 
which the cause can now be reversed. Appeal cases will 
never be scrutinized so closely as causes in which a larger 
amount is in controversy, and which are commenced in a 
Court of record. And in this case no injury can be inflict- 
ed upon Adams by this step. He was liable to Elliott, if a 
recovery were had against McGrew, his principal, and 
the judgment against him would have followed as a matter 
of course; and this irregularity would have been cured 
by an amendment, if an objection had been made to it be- 
low, particularly as the issue is presumed to have been 
made up under the direction of the Court. The defendant 
cannot be permitted in such a case to lie by, take no ad- 
vantage of such a defect in the Court below, and come 
into this Court to reverse the judgment. 

The rest of the assignments relate to the want of a proper 
issue, and other defects in the pleadings. 

The statement or declaration, it is conceded, does not 
embrace a sufficient ground of action; but from the agree- 
ment filed by the parties, it appears that they entered into 
an arrangement that the pleadings should be filed after the 
trial. It does not certainly appear whether the statement 
contained in the record, and the issue thereon, were made 
after or before this agreement; but even conceding that it 
was after, yet I understand this agreement as amounting 
in fact to a waiver of all strictness in pleading, and consi- 
der it tantamount to an understanding that the parties shall 
fry without any pleadings; and that the agreement shall 

64 


McGrew 
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J ‘ ; M4 . > ~] : ~~ © - 
ew heagry stand on the record in their stead; and this is certainly the 


McGrew 


more correct decision, when it is remembered that the sta- 
tute requires the issue to be made up under the direction 


Vv. 
Adams & El- of the Court, who, the law presumes, would ‘iave it cor- 


liott. 





rectly done. And when the parties thus agree to do that 
between themselves, which otherwise it would be the duty 
of the Court to superintend, it would be highly unjust to 
permit such an omission as is now insisted on as a cause 
of reversal, to prejudice either party. 

The judgment must be affirmed; and of this opinion is 
the whole Court. 





McGeuee v. CuHitpress. 


1. The plaintiff declared in assumpsit ona note fer $1500, to be paid on the 
happening of a certain event; and averred that the event had happened, 
as appeared by an indorsement on the note. It was held, that this was 
sufficient to warrant a judgment by default final for the amount, there 
being no plea. 

2. Suffering a judgment to be rendered by default, is an admission of the 
plaintitf’s cause of action as laid. 


* ‘Ts was an action of assumpsit, determined in Greene 
Circuit Court. The suit was brought on a note, which 
was transcribed in the record in these words: ‘I promise 
to pay James Childress, or order, the sum of fifteen hun- 
dred dollars, as soon as possession can be given of the 
plantation that Francis Megee is now living on, known 
by the name of the French grant, marked E. E. for value 
received, this 26th day of December, 1822. 
ABRAHAM McGEHEE. 

Test, Tuos. C. Fanrisu. 

On which there was the following indorsement: ¢ I ac- 
knowledge of receiving possession this day of the within 
described land, agreeable to contract, February 8, 1828. 

ABRAHAM McGEHEE. 

Witnesses, Jno. Cocke, A. Hottoway.”’ 

The declaration alleged, “that on the 26th of December, 
1822, the plaintiff was the proper owner, and legally au- 
thorized to sell a certain plantation that Francis Megee 
was living on, known by the name of the French grant, 
(marked E. E.) situate in the county of Greene aforesaid, 
and in consideration that the plaintiff would give possess 
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ion thereofto the defendant, he, the said defendant, on os 1830 


the 26th of December, 1822, by a certain writing called a 
promissory note, and deliv ered the same to the plaintiff, 
undertook '..ad promised to pay the said plaintiff or order, 
the sum of fifteen hundred dollars, as soon as possession 
could be given of the plantation that Francis Megee was 
then living on, known by the name of the French grant, 
(marked E. E.) for value received. And the said plaintiff 
avers, that he could not reasonably sooner than the 8th 
day of February, 1828, give possession of said plantation; 
and he further avers, that on the 8th of February, 1828, 
at the county aforesaid, the said plaintiff did give, and the 
defendant did then and there receive possession of said 
plaintiff; and which by a certain writing signed with the 
proper hand of him the said defendant, of the date last 
aforesaid, and then and there delivered to said plaintiff, 
more fully appears by indorsement on the back of the pro- 
missory note, whereby the defendant, by force of the 
premises, on the 8th of February, 1828, became liable to 
pay said sum of $1500 to said plaintiff, &c. and thereupon 
promised, &c. The defendant filed no plea to this decla- 
ration, and the plaintiff took judgment by default final, at 
the September term, 1828, of the Court, for $1572. 
McGehee assigned for error, in this Court, among 
other things, that the declaration was uncertain and insuf- 
ficient; that the judg nent by default final was erroneous, 
and that the damages should have been ascertained by a 


jury. 


Stewart, for the plaintiff in error, insisted that the 
note and the indorsement on it, were no part of the record, 
and could not be referred to for any purpose; that the 
declaration was all that could be looked to, to shew the 
cause of action, and sustain the judgment, and that the 
judgment must stand or fall by the declaration; that the 
declaration was insufficient for want of precision and cer- 
tainty, and above all, that it was insufficient to authorize 
the rendition ofa judgment by default final. The instru- 
ment sued on is treated as a promissory note, whereas 
clearly it is not one. A written promise, to be entitled to 
the character and dignity to a promissory note, and to en- 
joy the beneficial quality of being evidence per se of a con- 
sideration, &c. without further proof, must be a promise 
to pay money absolutely, and for value received; if there 
be a condition, and it be contingent, or it requires any 


McGehee 


v. 
Childress. 














z- 


508 


CASES DETERMINED IN THE 


JANUARY 1830. other evidence to make it due and payable, it is no longer 
ON p y ? £ 


McGehee: 
v. 
Childress. 





a promissory note. The instrument must be a promis- 
sory note at the time it is made, and if it is not then one, 
it never can become so by force of any fact happening sub- 
sequently. Here the plaintiff is compelled to make out 
his cause of action, to rely not only on the writing as 
made, but also on other facts which happened long after- 
wards, and by connecting the two acts of the defendant 
together, he makes it out to amount to a promissory note. 
It is then but written evidence of a contract, and not nego- 
tiable paper; and it should have been declared on with all 
the forms and sverments of a special contract, with a full 
statement of the consideration, inducement, &e. alleging 
damages for the breach; and then ona judgment by def ault, 
a jury should have been empannelled to say what those 
damages were. The declaration does not aver with suffi- 
cient precision and certainty the matter of the indorse- 
ment, it does not appear what was indorsed and signed by 
the defendant on the back of the writing. The nature of 
the averment does not give to the defendant the proper 
opportunity to traverse the allegation by a plea, and were 
it not for the note itself, which is improperly copied into 
the record, and is no part of it, the Court could not yet 
tell what was indorsed on the writing. This contract was 
the proper subject for an inquiry of damages. The decla- 
ration, it is true, averred that the possession could not rea- 
sonably be delivered sooner than the 8th of February, 
1828, but that was a matter which the writing, for aught 
of it that was set forth in the declaration, did not ascertain; 
and therefore should be found by ajury. It did not appear 
but that the possession might have been sooner delivered, 
in which case the damages would be much reduced. 


Snortrivce & ELtis, contra. 


By LIPSCOMB, C. J. The action is founded on the 
written instrument, signed by the plaintiff in error, where- 
by he promises to pay the defendant in error $1500, on 
the delivery of possession of the land, for value received. 
The declaration sets out that Childress was the rightful 
ow wor of the plantation described in the instrument; that 
hi). sold it to the maker of the said note; that on the 
By of bergen 1828, full and peaceable — was 

if the same, and that it was received by McGelice. 
There was no piea filed, and judgment was entered up by 
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default on the note, with interest from the time when the JANUARY 1830, 


defendant obtained possession. We cannot see the least 
ground for supposing that the judgment by default ought 
to have been interlocutory in this case, as contended for 
by the plaintiff in error. On the happening of the con- 
tingency named in the note, it became an absolute pro- 
mise to pay the sum mentioned; and after the default, 
there was no necessity for an inquiry of damages. The 


judgment by default admitted the plaintitf’s cause of ac- 


tion as laid in his declaration. 
Judgment affirmed. 


Svec v. Bureess and avis. 


1, A constable levied nine executions on a negro, and took nine bonds pay 
able to the plaintiff for the delivery of the property. The bonds being 
forfeited, the plaintiff brought an action of debt and declared in one count 
on the nine bonds. On demurrer, the proceedings were held to be proper. 

2. Such bonds may be good as common law bonds, though not taken strictly 
as the statute requires. 


Tuts was an action of debt, brought by William Sugg, 
in Franklin Circuit Court, in 1828, against R. Burgess, 
B. Burgess and J. Davis, to recover on nine delivery or 
forthcoming bonds, each in the penalty of one hundred and 
ten dollars, made on the 20th of March, 1827, by the per- 
sons above named, and payable to the plaintiff. In the 
declaration, the action was discontinued as to R. Burgess, 
who was returned ‘not found,’’ and against the other 
defendants, after setting out the penal part of the bonds, it 
was alleged that the said nine bonds, and every of them, 
were subject to a certain condition thereunder written, 
&e. reciting, that whereas one Ira Olive, a constable of the 
county and State aforesaid, had, on the day of the date 
of said bonds, levied an execution on a negro named 
Cassius, as the property of R. Burgess, at the instance 
of the plaintiff; the condition in each bond was, that 
if said R. Burgess should deliver the property to said Ol- 
ive, constable, on the first Monday in May next after the 
date, at the Court House in Russelville, to be sold to sa- 
tisfy the amount of the debt and costs in each bond men- 
tioned, (which it was averred, was in each case equal te 
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one half the amount inserted in each bond respectively, 
as penalty,) or that said B. Burgess or said James Davis 
should do it for him, then the said bonds to be void, else 
to be and remain of. full force and virtue. It was also 
averred that R. Burgess did not deliver the negro to said 
Olive, nor pay the amount of the said debts, &c. To this 
declaration, there was a demurrer, and by the Court, the 
demurrer was sustained. The plaintiff moved to amend 
the declaration, by inserting an averment that the execu- 
tions alluded to in the bonds sued on, were issued by a jus- 
tice of the peace of Lawrence county, and sent to Frank- 
lin, and exhibited the executions in support of the motion, 
but the Court refused to permit the amendment. Judg- 
ment on the demurrer was rendered for the defendants. 

Sugg, the plaintiff below, assigned for error in this 
Court, among other things, that the demurrer was wrong- 
fully sustained, and that the motion to amend was refused. 


Kectty & Hurcuison, and W. B. & P. Martin, for 
the plaintiff in error. The bonds were lawful, and such as 
the Statute authorizes. The act of 1807, ¢ provides, that 
when forfeited, they shall be returned to the justice issu- 
ing them, whose duty it becomes to issue executions against 
all the obligors. The act of 1814, 4 requires oflicers to 
return forfeited bonds to the justices issuing them, that no- 
tice shall be given to the obligors, and that if they do not 
appear in ten days, deliver the property and shew cause 
why they did not deliver it in due time, judgment shall 
be rendered against them; but these statutes do not pro- 
vide for the case of an execution going from one county 
into another. The act of 1824,¢ directs how an execution 
should be certified which issues from one county to ano- 
ther, and requires that it shall be returned in not less than 
thirty, nor more than ninety days after its date, but still 
no provision is made for returning the bond, giving no- 
tice, &c. This was an omission in the statutes, which has 
only been lately supplied, long after those bonds were 
given; and for this reason the plaintiff failed to obtain 
judgments on motion. But again, actions on such bonds 
for the delivery of property, are sustainable at common 
law,? even if they were not good under the statute; the 
remedies given by statute on those bonds are cumula- 
tive, and do not destroy the common law remedy. The 
declaration was good in itself, and if there existed any de- 
fence against it, it should have been shewn by plea. The 
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demurrer should therefore have been overruled. There SANUARY 1830. 


| 
: was error also in refusing the amendment;¢ the Court has 
se no discretion on such motion except as to the terms it may Suge 
so think proper to impose. Seenees and 
rr Davis. 
Lis Gay te, for the defendants in error. aLawsof Ala. 
he 
1d By JUDGE WHITE. The Circuit Judge sustained *Actsqriet 
u- the demurrer to the plaintiff’s declaration, and refused to si 
S- permit the proposed amendment; the only error necessary 

k- to be noticed, is that of sustaining the demurrer. Sugg, 

n, the plaintiff, declares for $990, due as the aggregate pen- 

g. alty of nine bonds given to a constable for the delivery of 

S. the property levied on; he sets out the making of the 

is bonds, the condition, and for breach, that the negro was 

z- not delivered, nor the debts paid. This declaration, to 

1. my view, contains all substantial requisites. From the 

recitals in the conditions of the bonds as set out, it ap- 

ir pears the plaintiff had placed nine different executions in 

Ss the hands of one Ira Olive, a constable, which had been 

it issued on his behalf, against a certain Richard Burgess, 

» which executions being levied on the slave mentioned as 

st the property of said Burgess, he, together with Benjamin 

0 Burgess and James Davis, as his securities, executed the 

” bonds sued on, as forthcoming or delivery bonds. These 

t bonds, from the description given in the declaration, were 

e of the ordinary kind, given for a valuable consideration, 

] and a purpose expressly authorized by law; and the plain- 

. tiff, instead of suing on ea¢h separately, has, to save costs 

F to the defendants, as he might well do, united them all in 

: one action. If, however, the bonds were not taken in 

, strict pursuance of the statute, this would only prevent the 


plaintiff from proceeding on them in the summary mode, 

by motion, and could by no means affect his remedy by 

suit at common law. Had they even been taken to the offi- 

) cer instead of the plaintiff, this could have been done, as 

7 appears from various decisions of the Virginia Courts, 

where there are statutes sinilar to our own.¢ The Court, ‘art Gok 
therefore, erred in sustaining the demurrer to the declara- 454. n 
tion, for which the judgment must be reversed, and the 

eause remanded. 

Jupce Tay.oxr not sitting. 
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Gere, administrator, v. NicHotson. 


1. Where a debt was due by A. as principal, ard B. and C. as securities, to 
and B. tor valuable consideration received of A. promises to pay it to D. 
and fails to. do so, by reason of which it is paid by C. A. may maintain 
assumpsit for C’s use, against B. for his failure to pay the debt. 

2. In such action, however, a demand due by A. to B. is a good set off. 

3. A demand accruing by reason of a failure of the consideration of part 
of a note previously transferred by A. to B. and ascertained by a decree 
in equity, is a good set off. 

4. A judgmeut will be presumed to be in full force, though a writ of error 
be sued out on it, when the record shews no disposition of the writ of error. 


In the Circuit of Wilcox county, in October, 1824, 
John W. Williamson, who sued for the use of Theophilus 
Nicholson, brought an action of assumpsit against Joseph 
Gee, to recover on an instrument, which was as follows: 

‘¢ Portland, March 14, 1821. Then received of J. W. 
Williamson, eleven hundred dollars, which sum is the full 
amount due by said Williamson in the St. Stephen’s Bank, 
which sum of eleven hundred dollars, I am bound to pay 
into said bank at St. Stephens, as the several instalments 
may become due; the day and date above written. 

«JOSEPH GEE.” 

The plaintiff declared specially on this agreement, that 
Gee had received of him the sum of money mentioned in 
the receipt, and had promised to pay it into the Tombeck- 
be Bank, and averred that Gee had wholly failed to pay 
it, or any part, as the instalments became due, by means 
whereof he became liable to repay it tohim. There were 
also counts for money had and received by the defendant, 
to the plaintiff’s use, money lent and advanced by the 
plaintiff for the defendant’s use, &e. The defendant 
pleaded non assumpsit, the statute of limitations, paynient, 
set off, andaccord and satisfaction. Pending the suit, the 
defendant died, and Sterling H. Gee was made a party as 
his administrator. At November term, 1828, the cause 
was tried. 

On the trial, the plaintiff read the receipt sued on, and 
gave in evidence a judgment obtained in Munroe county, 
by the Tombecbe bank against J. W. Williamson, Joseph 
Gee and Theophilus Nicholson, for the same debt; and 
also a receipt from the sheriff of Munroe county, shewing 
that the whole of the judgment had been paid by Nichol- 
son. The defendant proved by a receipt signed by Nich- 
olson, that he had paid to Nicholson one half of the amount 
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he had paid to the sheriff of Munroe, and under the plea sanuvary 1830 


of set off, he offered in evidence the record of a suit in 
Chancery, shewing that Williamson had before that time 
assigned to Joseph Gee a note made by one Shaw, for 
$1250. On this note Gee sued Shaw, and obtained a 
judgment at law. Shaw filed his bill in equity against 
Gée, and against Williamson, alleging a fraud by William- 
son in the consideration of the note. Williamson never 
answered the bill, and on the final trial the Court of Chan- 
eery decreed a perpetual injunction as to $500 of the con- 
sideration of the note, and restraining the collection of so 
much from Shaw, or any interest on that sum. The judg- 
ment at law obtained by Gee against Shaw was rendered 
in November, 1823. On Shaw’s bill, an interlocutory 
injunction was granted for the $500 in the same month. 
At the April term, 1824, on the answer of Gee, the in- 


junction was dissolved, but at the final trial it was rein- 


stated and made perpetual as before stated. It further ap- 
peared that on the 2d of June, 1825, Sterling H. Gee, 
the administrator, had sued out a writ of error to the Su- 
preme Court to reverse this decree, but no further disposi- 
tion of this writ appeared in the transcript produced. 
These proceedings were produced to shew the existence 
of an actual demand equal to the deficit in the note, as be- 
ing due by Williamson to Gee’s administrator; but the 
record was rejected as improper evidence. It did not ap- 
pear that Williamson had paid any thing to the bank or to 
Nicholson. The defendant’s counsel requested the Court 
to instruct the jury that Williamson could not maintain 
the action, and that the suit should have been in the name 
of Nicholson for money paid, laid out and expended, but 
the Court instructed the jury that Williamson could main- 
tain the action. To these several decisions of the Court, 
the defendant below excepted. There was a verdict for 
the plaintiff for $625 93, and judgment thereupon. 

The errors assigned by Gee, the plaintiff in error, are, 
that the evidence of set off was rejected, and the instruc- 
tions requested by him refused. 


Hircucocx, Gorpon and Bagesy, for the plaintiff in 
error.@ 


Parsons & Cooper, for the defendant. 


By JUDGE TAYLOR. It appears that Williamson 
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yanvary 1630, had executed his note to the Tombeckbe Bank, with Gee 


Gee, ae r 


N icholson. 


S neeeEEEEEEEEEEEnEnEenenee 


and one Nicholson as his securities. That some time af- 
ter this, by an arrangement which was entered into be- 
tween Gee and Williamson, and for a valuable eonsidera- 
tion, Gee executed the instrument of writing on which 
this action is founded, by which he promised to pay the 
debt due the said bank, ‘‘as the several instalments may be- 
come due.”? ‘The note due to the bank was not discharged 
in conformity with this agreement, and suit was instituted 
thereon against the payors, and a ‘judgment, which, from 
its defegtiveness, is totally void, was rendered against 
Nicholson alone; an execution appears to have been there- 
on issued against all the defendants, and one half of the 
amount of the exeeution was paid by Gee, and the other 
half by Nicholson. It further appears that said William- 
son assigned at another time to the said Gee, a note on one 
William Shaw; that suit was instituted by Gee against 
Shaw, and judgment was recovered for the whole amount of 
this note; that Shaw instituted a suit in Chancery against 
Gee and Williamson, and upon filing his bill, obiained an 
injunction on the allegation of fraud in the consideration 
for thisnote. The injunction, on the coming in of the an- 
swer, was dissolved, and the whole of the money was col- 
lected by Gee, but afterwards, on the final hearing of the 
bill, a decree was rendered perpetually injoining about 
$800 of said judgment; from this decree, a writ of error 
was subsequently sued out by Gee’s administrator, of the 
prosecution or result of which there is no evidence. This 
decree in favor of Shaw, was offered as evidence under the 
plea of set off, and rejected, and to the opinion of the 
Court rejecting this evidence, an exception was taken, and 
it is now insisted, lst. That there is no cause of action in 
the declaration; and 2nd. ‘That the evidence should have 
been admitted. 

In support of the first point, it is contended, that Will- 
iamson cannot sue on the instrument which is made the 
foundation of the action, until he has suffered by Gee’s de- 
fault, and that an averment that he has been compelled te 
pay the debt to the bank, or a part of it, is necessary to 
sustain his action. 

I do not believe this position is maintainable. The in- 
strument itself formed a sufficient foundation for the ac- 
tion. When the agreement contained on its face was vio- 
lated, Williamson had a right to sue upon it, for he was 
liable to the bank, and his remedy against Gee was open 
and plain. 
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The other objection, I think, has been well taken. Eight sanvary isso. 


hundred dollars had been perpetually injoined at the suit 


of the payor of a note given to Williamson, and assigned as 


by him to Gee, upon proof of fraud on the part of Will- 
iamson in the inception of that note. ‘The indorsement 
was prima facie evidence of a full and fair consideration 
having passed from Gee to Williamson, when this assign- 
ment was made. The decree injoining the collection of a 
part of this judgment, gave to Gee a right of action against 
Williamson, for the amount injoined, and if the contract 


‘between them at the time the note was assigned, was such 


as would prevent a recovery, it would devolve on him to 
prove it in defence. Nor is it considered that the disso- 
lution of the injunction by the interlocutory deeree, and 
consequent collection of the money, can vary the cause as 
regards the admissibility of the testimony offered. By 
the final decree, Gee was bound to repay the money to 
Shaw; he might have done so, and that fact he could not 
be permitted to prove until he had laid the foundation for 
the admission of evidence establishing this fact, by intro- 
ducing the record which contained that decree. The su- 
ing the writ of error can make no difference. We cannot 
presume the decree to be reversed until this is shown by 
proof, but must consider it as yet in full force. 
Judgment reversed, and cause remanded. 
JupGe CrensHaw not sitting. 


McBroom vy. SoMMERVILLE et al. 


i. A security in an injunction bond filed his bill for reliefagainst a judg- 
ment rendered against him on the bond: It was held that he could not 
go into the merits of the previous decree rendered against his principal, 
nor of the original judgment at law which had been injoined, no fraud 
being alleged in the rendition of the decree. os 

2, Under some circumstances, the sickness and inability of counsel to at- 
tend Court may entitle a party to relief in equity; but if there are ccun- 
sel in attendance who are unprepared, a motion for a continuance, or 
new trial at law, is the proper remedy. 

3. A Court of Equity cannot, any more than a Court of Law, compel a party 
to relinquish a security he has fairly acquired, or change it for another. 
Therefore equity cannot substitute a person as defendant in a judgment 
in place of another. ; ; 

4. Where a bill is dismissed for want of prosecution, it operates as a dis- 
continuance, and dves not prevent the bringing of anew bill. 


Tus was a proceeding in Chancery, determined in 


admr. 
v 


Nicholson. 
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ganuary 1830, Madison Circuit Court, and brought by writ of error to 


/ 


McBroom 
v. 
Sommerville. 


—_——- — 


~ 


this Court by William McBroom, the complainant below. 

In October, 1827, McBroom filed his bill against Alex- 
ander Sommerville, James Black, David Ireland, and also 
against James J. Thornton, John McKinley, Oliver S. Hal- 
stead, and Arthur F. Hopkins, their attorneys. The mate- 
rial facts of which, as recited and summed up in the opinion 
delivered in this Court, are, that Black and Ireland, mer- 
chants trading under the firm of Black & Treland, were in- 
debted to Sommerville, on a note made by them to him 
for $4,800, on which there remained due the sum of $3,798 
50; that they transferred and assigned to him notes and 
accounts due by divers persons to an amount sufficient to 
pay the debt, without recourse, except only in case of in+ 
solvency found by a due course of law; that subsequently, 
Sommerville met with Black, one of the firm, in Nash- 
ville, and having heard that he had shipped a quantity of 
cotton to the city of New Orleans, for the purpose of pay- 
ing for a parcel of cotton bagging, which he had directetl 
to be shipped to that port from Scotland, informed him 
that he had attached the cotton to pay the debt of Black & 
Ireland; that this was a false representation made by Som- 
merville; thatin fact no attachment had been levied; that 
Black, with a view to raise the attachment on the cotton, 
gave his own covenant to Sommerville, to pay him a suf- 
ficient quantity of the cotton bagging to discharge the resi- 
due of the debt of Black & Ireland; that most of the notes 
and accounts transferred by Black & Ireland, could have 
been collected by due diligence. It is further charged, 
that Sommerville instituted a suit against Black on the co- 
venant; that Black employed Arthur M. Henderson, (his 
co-partner, James W. McClung being absent,) to defend 
the suit, and gave him his papers, evidence and instruc- 
tions for the defence, and having important business, left 
the United States, and went to Scotland, under the belief 
that his defence would be made; that Henderson was dan- 
gerously ill, and unable to attend at the trial: that McClung 
was unprepared and unable to make his defence, and in 
consequence thereof, that judgment was rendered against 
him for $2,762 damages, besides costs; that Black filed 
his bill to injoin the judgment against him, stating sub- 
stantially the facts above noticed, and that Sommerville, 
in his answer, admitted the material facts charged in the 
bill; that he admitted that the covenant had been given 
under the impression that the cotton had been attached in 
New Orleans, but that in fact it had not been; but he 
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averréd that the judgment was not for more than was actu- JANUARY 1830 


ally due him, and denied all fraud; that he admitted the ~ 
sickness of Mr. Henderson, the absence of Black, and that 
he did not deny the inability of Mr. McClung to make the 
defence, but denied any negligence in the collection of 
the notes and accounts transferred. The bill further al- 
leges that for the purpose of obtaining an injunction on this 
bill of Black; that he, Black, gave an injunction bond, in 
which the complainant, MeBroom, together with one Gas- 
ton, became bound as his security. He also charges that 
there was a final decree dismissing the bill, of Black, and 
that judgment has been obtained against him on the in- 
junction bond in favor of Sommerville. He does not al- 
lege any fraud or collusion in obtaining the decree dismiss- 
ing the bill; he statesthat Ireland is solvent, and that Black 
is insolvent. The prayer of the complainant’s bill, is, that 
Sommerville and his attorneys be injoined from collecting 
the amount of the judgment obtained against the complain- 
ant, that an account may be taken of the proper amount 
for which he is chargeable on the notes and accounts, and 
if any thing be: found due on such accounting, that it be 
decreed to be paid by Ireland; there is also a praver for 
general relief, &c. At October term, 1827, in the Court 
below, the defendants moved to dismiss the bill for want 
of equity on its face, which motion the Court sustained, 

and the bill was dismissed. This was hereassigned for error 
by McBroom, the complainant, who died pending the suit 
in this Court, upon which his administrators were made 
parties. 


Gayir, Hurcuison, and Crareneap, for the appellant, 
argued, and cited 1 Maddox’s Chancery, 205. 2 Thomas 
Coke, 506, (n. 3.) 14 Johnson, 79. 1 Wheaton, 6. 1 Star- 
kie’s Evidence, 191-2-3. 199, 3. Wilson. 304. 6 Term 
Reports, 607. 4 Term Reports, 146. 2 New Harpshire 
Reports, 26. 5 Massachusetts, 334. Cooper’s: Equity 
Picading, 271, 274. 1 Atkyns, 571. 17 Massachusetts, 
237, 2 Atkyns, 44. 4 Brown’s Chancery Reports, 60. 
4 Johnson’s Chancery Reports, 123, 300. Giimer’s Re- 
ports, 159. 3 American Digest, 83. 7 Johnson’s Chance- 
ry Reports, 1. Fell “4 Guaranty, 214. 17 Johnson, 384. 
4 Dess. Reports, 44,227. 1 Pothier, 246, 247. 10 
Johnson’s Reports, a4. Paley on Agency, 249, 250. 6 
Johnson’s Reports, 126. 1 Johnson’s Chancery Reports, 
73. 2 Dallas’s Reports, 236. 1 Washington’s C. C. 
Reports, 320. 14 Johnson’s Reports, 501. 
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CASES DETERMINED IN THE 


sanuaryisso, Hopxrns, for the appellees, argued in reply, and cited 


McBroom 


2 Harrison’s Chancery, 193, 195. 1 Harrison’s Chancery, 
141, 142, 143. 2 Vesey, sen’r. 630. 1 Johnson’s Cases, 


Sommerville. 492, 496. 3 Henning & Munford, 67. 





By LIPSOMB, C. J. The complainant prays that the 
judgment obtained on the covenant, and the decree dis- 
missing Black’s bill, may be opened, and that if this cannot 
be done, then that Ireland may be substituted in the judg- 
ment on the injunction bond in his place. 

The counsel for the complainant insist that this bill is 
in the nature ofa bill of review, and that Chancery ought 
to allow him all the equity that Black wasentitled to. In 
answer to this position, it will be only necessary to say, 
that it does not contain a single essential ingredient of a bill 
of review; and as there is no fraud alleged in obtaining the 
decree, there cannot be the smallest pretence for opening 
and revising the matters charged in that bill; we presume 
that its merits were fully discussed, and duly considered 
on the final hearing. It is not important to inquire whe- 
ther a sufficient excuse was rendered by Black in his bill, 
for not making his defence at common law when sued on 


higeovenant, all the facts set up by him as grounds of relief 


could have been used in his defence at law, and it does 
seem, if we were disposing of that question, that his shew- 
ing is a very imperfect one. There is no fraud suggested 
in the management of the suit, nor in obtaining the judg- 
ment. It is true that the inability of counsel from sick- 
ness, to attend to a suit, would be a ground of relief under 
certain circumstances; it isnotdenied but that Mr. McClung 
was present, ottending to the suit at law when it was tried, 
and we will presume he felt himsell fully prepared for its 
defence. If the sickness of his partner, Mr. Henderson, 
had left him unprepared for the defence, it should have 
been made a ground for a continuance before the trial, or 
of a new trial after verdict; neither of these modes was 
resorted to, and we are invoked to draw an inference of 
surprise without the facts to warrant such a conclusion. 
The same liberal indulgence is claimed for Black’s not suf- 
ficiently pressing his rights before the Chancellor on the 
tinal hearing of his bill. But as before remarked, these 
are considerations.that grow out of points not material in 
disposing of the case, for we are certainly not to consider 
whether the final deeree dismissing the bill was based on 
sound principles of equity or not. The case in 2 Johnson’s 
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Chancery Reports, @ is eonclusive, that so far as the com- sanvaRy1ss0. 
, oa ~~ 


lainant seeks relief from Sommerville, that he has no 
merits at all; it is clear that unless there had been fraud in 
dismissing the bill on the final hearing, the security to the 
injunction bond is not entitled to relief. The cases refer- 
red to by the complainant’s counsel are not in point, and 
eannot, it is believed, in any degree apply to this case; if 
a bill has been dismissed for a tailure to prosecute, it would 
not conclude the complainant; he might bring his bill again, 
and the former dismissal would be no more than a nonsuit 
or adiscontinuance at common law. And this is the doc- 
trine of the authorities relied on by the complainant’s 
counsel; but even in such cases, the security would not be 
discharged from the forfeiture of his bond. 

It is urged, that as the debt was originally due from the 
frm of Black & Ireland, and that Black had given his own 
covenant for the firm debt; that the complainant is enti- 
tled to the same recourse ‘against Ireland, that he would 
have had against Black, and he therefore prays that Ire- 
Jand may be substituted in his stead in the judgment on 
the injunction bond. | If the liability of Ireland was ad- 
mitted, yet the conclusion that he ought to be substituted 
in the place of the complainant, would not follow, for it is 
certain that if Black himself was solvent, Sommerville 
could not be compelled to discharge the complainant, and 
seek satisfaction of his judgment from him ; how can a Court 
ef Chancery, any more than a Court of Law, compel a 
party to relinquish a security, or to change it without his 
consent, when the liability of such seeurity had been in- 
curred without fraud? If the bill, so far as it professes to 
be an original bill, had have sought to make Ireland account 
over to the complainant, the inquiry would then have 
been, has he any equitable claim for such reimbursement? 
But as that has not been done, we will decline expressing 
any opinion of the liability of Ireland to the ‘complainant; 
if he has any grounds for calling on him for reimbursement, 
the dismissing of this bill will not preclude his asserting 
them ina proper form. We are unanimously of the opin- 
ion that the decree dismissing this bill, must be affirmed, 
with costs. 

Jupce Wuaire not sitting. 


McBroom 


Vv. 
Sommerville: 
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JANUARY 1830. 


SapLer, etal v. Rosrnson’s heirs. 


i. Where money has been paid under a contract, which is rescinded, or al- 
leged to be fraudulent, an action at law lies to recover it back; and in the 
absence of special allegations of failure of proof, or other matter of equi- 
table relief, Chancery has no jurisdiction. 

2. Chancery has not the power arbitrarily to annul or rescind contracts to 
administer justice, but is bound by rules and precedents. 

3. A party cannot claim a rescission ofa contract for fraud, after entering into 
new stipulations concerning it, with a full knewledge of the fraudulent 
circumstances. 

4. Where a contract has not been rescinded, or otherwise determined, the 
purchase money cannot be recovered baek. 

5. Long acquiescence in a transaction, without objection, will create a pre- 
sumption of a waiver ofa fraud, and recognition of an act done by another. 

6. Whefe a firm purchased lands. and one of the partners was an infant, 
he cannot recover back his portion of the purchase money paid to the 
vendor, the contract being Finding as to the other partners, and they 
having the right to control the firm funds. 


Tuts cause came by appeal from the Circuit of Madison, 
sitting in Chancery. 

The bill was filed in 1823, by Isaac Sadler, Ethelwin 
Sadler, and Silenus O. Sadler, against Paulina Robinson, 
widowof Littleberry Robinson, deceased, and John Dickin- 
son, and Frances, his wife, Rodah Horton, and Christiana, 
his wife, James Robinson, William Robinson, heirs and 
distributees of said Littleberry, and William Patton, his 
administrator. At November term, 1828, the cause came 
on to be tried on the bill, answers, and proofs, and the Chan- 
cellor in the Court below rendered a decree in favor of the 
complainants, Isaac Sadler and Ethelwin Sadler, surviving 
—e of the firm of Isaac Sadler & Sons, for so much 

nd as at the price of forty five dollars per acre, would 
amount to the sum of seventeen thousand dollars; divest- 
ing the defendants of title to so much, and vesting it in 
the complainants, and appoifting commissioners to lay it 
off, and allot-it to the complainants. From this decree, 
the defendants appealed. The record is very voluminous, 
and contains a great variety of allegations, which are com- 
plicated, and set forth much in detail. The facts deemed 
the material and leading ones by the Court, and those on 
which the decision was made, are recited in the opinion 
delivered in the following words: 

‘¢ It appears from the bill, that in the summer of 1818, 
Isaac Sadler, the father, Ethelwin Sadler, and Silenus Sad- 
ler, the sons, made an agreement with Littleberry Robin- 
son, for the purchase of six quarter sections of land, situa- 
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ted in the county of Madison, for the sum of forty-three JANUARY 1830. 
thousand dollars, to be paid in instalments, at different pe- g. der et a. 


riods of time; that the agreement was in writing, under 


Vv. 


seal, and executed for the purchasers in the name of J. Sad- Robinson’s 


Jer & Sons, under which name and style, the purchasers 
conducted a mercantile establishment; and that Silenus was 
an infant under the age of twenty-one years. It is charged 
that Robinson employed what the bill styles, divers strata- 
gems and devices, by which various partial modifications of 
the contract of purchase were extracted from J. Sadler & 
Sons, after all which modifications, and with a knowledge 
of the devices and stratagems alleged, in the latter part of 
the year 1819, J. Sadler & Sons consented that Robinson 
should convey the lands agreed to be sold to them, to one 
Robert Greer, upon the understanding that Greer would 
convey the same to two individuals named, in trust, to se- 
cure the balance of the purchase money remaining unpaid, 
which several conveyances were executed, and the note of 
the appellees given to Robinson to pay the amount secured. 
In the spring of 1820, Robinson proposed to Greer to de- 
liver up to him the notes of J. Sadler & Sons, if he would 
re-convey to him the lands in consideration thereof. Greer 
consented, received the appellees notes, and made a re-con- 
veyance, without their assent previously or subsequently 
given. ‘The bill prays that the purchase money paid by the 
appellees to Robinson, may be refunded. 

From the answers and proof, it appears that the lands 
had greatly depreciated in value between the summer of 
1818, and the spring of 1820; so much so, that at the lat- 
ter period, they were not worth as much as the part of the 
purchase money which remained unpaid, though at the time 
of the purchase, the contract was considered an advanta- 
geous one for the purchasers. It also appears that J. Sad- 
ler & Sons had become insolvent, and ceased to do business 
for some time before the re-conveyance by Greer, and that 
the conveyance by Robinson to Greer, was made at the re- 
quest of J. Sadler & Sons, who stated at the time of the 
request, that they owed him a large sum of money, and the 
only means they had of payivg him was to permit him to 
retain what the land would yield, after paying what was due 
to Robinson. It further appeared, that the re-conveyance 
was made without the concurrence of the appellees, but that 
Ethelwin Sadler, with a knowledge that Greer had re-con- 
veyed to Robinson, observed to the appellant Horton, that 
he thought the land was worth more than the balance of the 

66 


heirs. 
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JANUARY 1530 Durchase money, but that Greer must do as he thought best. 


Sadler et al. 





a2 Comyn. 


Con. 52 to 86 


The bill, answers, and proof, discovered several other facts, 


which it is not deemed material to recite, as a decision of 


the cause does not in any manner depend upon them. Ma- 
ny of the alleged stratagems and devices are explained 
away by the answer of Horton, or disproved by depositions. 
Pending the suit, Silenus D. Sadler died, and the cause is 
continued in the name of his administrator.” 


Hopkins and BRANDON, for the appellants, argued, and 
cited 1 Marshall, 311, 165; 513. Coxe’s Digest, 748, sec- 
tion 45. 727, section 49. 2 Desaussure,145. 9 Johnson, 
285. Newland on Contracts, 11,14. 3 Johnson’s Chan- 
cery Reports, 23. 9 Cranch, 160. 3 Johnson’s Cases, 60. 
1 Johnson’s Chancery Reports,370, 582. 4 Dallas, 345. 
Littell’s Selected Cases, 340. 7 Cranch, 97. 2 Marshall, 
149, 512. 3 Atkyns, 190. 12 Johnson’s Reports, 436. 9 
Johnson, 450. 


HutTcuison and SuortTRIDGE, for the appellees, in reply, 
cited 9 Johnson, 450. 6 Johnson’s Chancery Reports, 
111, 222. 5 Johnson’s Chancery Reports, 224. 1 John- 
son’s Chancery Reports, 131, 273. 14 Johnson, 15. 17 
Johnson’s Reports, 437. 7 Johnson’s Chancery Reports, 
557. 4Cranch, 137. 6 Munford, 261. 1 Marshall, 505. 


By JUDGE COLLIER. The object of the bill, 
though it has a prayer for general relief; is obviously to re- 
cover from the appellants the money paid by the appellees 
to Robinson in his life time, on the footing of their pur- 
chase; and so considered, it cannot be entertained; be- 
cause the powers of a Court of law are as adequate to the 
achievement of its purposes as those of Chancery.* No 


‘reason is suggested by the bill, why the appellees cannot 


have justice administered to them at law; no discovery is 
asked for, as essential to enable them to prosecute their 
rights ; no deficiency of strict legal proof is complained of. 

On what ground then the appellees ask the interposition of 
Equity, we are unable to comprehend. It cannot be be- 

cause they charge their vendor with fraud; for ev ery cir- 
cumstance alleged as fraudulent, could it av ail them, is fully 
examinable at law. Is then Chancery appealed to, to res- 
cind the contract of purchase, that all barriers to a recovery 
by the appellees may be removed? It possesses not the 
transcendant power of annulling the contracts of parties 
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causelessly and at pleasure. It is its office to interpose, ANY 


when the law is unintentionally harsh, by the application of 
general principles to partic ular eases; or where the law fo- 
rums, by reason of their rules of procedure, are so restricted 
in the dispensation of justice as not to embrace within their 
reach particular cases, because of the complexity of facts or 
the peculiarity of the remedy. In its judicial action, prin- 
ciple and precedent are its guides; it claims no dispensing 
authority. 

It is already remarked that the object of the appellees’ 
bill can be as well attained at law as in equity. But nei- 
ther tribunal can afford them the relief it contemplates, un- 
less their contract of purchase has been rescinded either by 
the election of one of the parties when it was competent to 
elect, or by their mutual consent. In order to ascertain 
whether there has been a rescission, it cannot be important 
to inquire how far the circumstances existing anterior to 
the conveyance to Greer, and alleged as fraudulent, are 
sustained by proof; or whether in themselves they consti- 
tuted such a fraud as authorized the appellees to consider 
the contract between them and their vendor as at an end. 
From the shewing of the appellees, the agreement to pur- 
chase was varied, according to the wishes of Robinson, 
with a full knowledge that these circumstances had trans- 
pired; the appellees do not shew that they were forced to 
consent to a modification of their contract, by the employ- 
ment of that physical or moral coercion, which is held suffi- 
cient to avoid a contract at law or in equity. If Robinson 
had refused to perform the agreement on his part, it was 
competent for them to have rescinded it, and to have reco- 
vered back so much money as had been paid on the faith 
of the purchase. This course they seem not to have adopt- 
ed, but to have stipulated again and again, according to the 
varied requisitions of their vendor. And they cannnot now 
be heard to say that the contract 1s at an end, for any cause 
of which they were advised previous to the conveyance 
from Robinson to Greer, which it is admitted was made 
with their approbation. If a party may abandon his con- 
tract while iz fier’, he should act promptly and decidedly 
on the first breach of the other party. If he afterwards 
negotiate with him, he waives his right to rescind the con- 
tract.* 

A fraud, in legal understanding, is the suppressio vert, 
or the suggestio falsi ; hence there can be no fraud where a 
party possesses full information in regard to the subject 
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Sadler et al. 
Vv. 
Robinson’s 
heirs. 





a Lawrence v. 
Dale, 3 John. 
Ch. Rep. 23. 
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JANUARY 1880 ahout which he contracts. The fraud charged, antecedent 
Sadler et al. t0 the transfer of title from Robinson to Greer, being with- 
v. in the knowledge of the appellees, they cannot be permitted 
— Sto insist on it. Whether subsequent circumstances can avail 
the appellees, will depend upon a solution of the question, 
whether these circumstances evidence a fraud, or whether 

they have not been waived by the appellees. 

In respect to the rescission of the contract, none of the 
cireunstances related by the appellees in their bill, shew 
that it has been rescinded. If the vendor had refused to 
perferm it, it might then be considered as rescinded ; but it 
does not appear that a performance has ever been refused 

@ Ketchum v. by him or his heirs.¢ We are not authorized to consider 

| eg 9 13 the re-purchase from Greer by Robinson, as having been 
made because of his unwillingness to comply with the con- 
tract of sale to the appellees ; but rather because of the in- 
ability of the appellees to comply. Lands, located where the 
tract in regard to which thts controversy is, had depreciated 
very greatly in value between the time of their purchase and 
the re-sale by Greer; so much so, as to render it of less 
value than the balance of the purchase money due. 

If Greer re-conveyed to Robinson without the authority 
of the appellees, by the acceptance of the deed, Robinson 
was placed in the situation, with regard to them, which Greer 





had before occupied. And if equity would have considered 
Greer as a trustee for them, obliged to convey to his cestui 
que trust, when they should complete the payment of the 
purchase money, Robinson would be so considered, and in- 
cur a similar obligation; and might be compelled, if the 
appellees have not waived their right, upon a suit in equity, 
offering to pay the balance, and praying a performance ac- 
cording to the contract of purchase, to convey the legal ti- 
tle. But this is not the relief which the appellees desire. 
Saying nothing of the circumstances of suspicion, under 
which the appellees came before the Court, their long ac- 
quiescence in the transfer of title from Greer to their vend- 
or, without having objected to it, or ofiered to comply with 
their contract, or demanded a compliance from Robinson, 
or his heirs, may well authorize the inference, that it had re- 
ceived their subsequent assent, either expressly or impliedly. 
The appellees deny that they have ever assented to the re- 
conveyance. Greer, in his deposition merely relates that the 
6 Clark's exe- re-conveyance was made without their approbation or concur- 
Riemedyk, 9 rence. The circumstances are such, however, in the absence 
Cranch, 154. of an express dissent, as to authorize an inference of assent.’ 
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SUPREME COURT OF ALABAMA. 52h 
nt The record does not present the question as to the com-{A3\ANS 
h- petency of Greer as a witness; his relationship to S. O. Sadler et al. 
ed Sadler, only appears incidentally in the answer of the ap- v. 
ul pellant Horton, which in that particular is not responsive —— 
n, to the appellee’s bill. ee 
er In respect to the infancy of S. O. Sadler, when the pur- 

chase was made, it can have no influence upon this contro- 
le versy ; if the contract was void as to him, it would still be 
Ww valid as to the other purchasers; and even if the purchase 
‘0 money was paid by the firm, his portion cannot be recovered 
it back, unless a fraud was practised upon his rights by Ro- 
d binson, in procuring payment from that source. [t is com- 
T petent for one partier to dispose of the money of the firm, 
n for what purposes he pleases; and where there is no fraud 
- on the part of the receiver, he will not be compelled to refund. 
- It is not pretended thet Robinson, in the reception of the 
e money, acted in fraud of S. O. Sadler’s rights. Infancy 
d might have availed him as a defence, had suits been institu- 
i ted against him on the notes made by the firm. 
S It is needless to inquire how far one partner can bind the 

firm, hy writing under seal in the co-partnership name ; nei- 
j ther the bill nor the proof bring that point legitimately be- 
i fore the Court. The agreement for the purchase was exe- 
P cuted in the name of the firm, but for any thing appearing to 
l the contrary, al? the partners were present, assenting to the 
7 purchase and the execution of the agreement, which would 
make it as valid as if each had executed for himself. 
To recapitulate, we have endeavoured to establish, 1. 
That the appellees can only have a return of the money 


paid, upon the contract being rescinded; to obtain which, 
the remedy at law is fully adequate; 2. That the contract 
has not been rescinded, hence there can be no recovery 3 3. 
That the infancy of S. QO. Sadler cannot avail the appellees, 
as Robinson, in receiving the money of the firm, did not in- 
tend a fraud upon his rights; 4. ‘Phat the re-conveyance 
by Greer to Robinson has received the implied assent of 
the appellees, may be inferred from their long acquiescence, 
and other circumstances. The record presents other ques- 
tions which we have omitted to examine, either because 
they are embraced by those considered, or are unimportant 
to a decision of the cause. 

We are of opinion that the decree of the court below 
must be reversed. 


JUDGE PERRY not sitting. 
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INDEX 


TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 





ABATEMENT. 


Where a party pleads in abatement, and af) 
ter the plea is overruled, he pleads to the) 
merits, he cannot insist on the same matter, 
in arrest of judgment. Davis v. Dickson,' 
ef al. 370 


. Nor can he assign for error the decision on 


Wade v. Kelly & 


the plea in abatement. 
443, 


Hutchison, 


ABSCONDING DEBTOR. 
See Attachment 1. 


ACCEPTOR. 


On a question whether a letter contains an! 
acceptance of an order, although it contain 
the words ‘J shall accept,” if from the) 
whole letter it appear that no acceptance, 
was intended, it will be construed as a re-| 
fusal. Musgrorev. Hudson, 464 


ACTION. 


An action at law lies to recover back money 
paid on a parol purchase of land.¢ Allen v.| 
Booker, 21) 
And also to recover back the value of goods, 
so paid. Semble. Keath v. Patton, 38) 
A corporation created in another state may) 
maintain an action here. Lucas v. Bank 
of Georgia, 147 
The bearer of a sealed instrument, made 
payable to A. B. or bearer, and transferred) 
by delivery, cannot maintain an action on 
it in hisown name. Sayre v. Lucas, 259 
An action of debt on a guardian’s bond! 
must be in the name of the judge of the! 
county cvurt, for the use of the party in-| 
jured. Davis v. Dickson et al. 370) 


And the bringing of the action is sufficient! 


evidence, that it is instituted at the request)|< 


of the party injured. Ibid. 
An actin lies against the obligor in a bond, 
given to answer a charge of being father 
to a bastard, if the defendant fail to appear,| 
though there has been noconviction against} 
him. Lake & Barron v. The Governor, 395 
Where more than $50 is due on a note, the! 


z 


2. 


a 





holder may maintain an action for $50, in 
a justices court, by relinquishing the sur- 
plus. King v. Dougherty, 487 
A party cannot maintain an action for mo- 
ney piid for another’s use, by proof that he 
satisfied the judgment against him without 
his request or consent. JWeakleyv. Brahan 
& Atwood, 500 
And a request by one partner, after a disso- 
lution of the firm, does not give a right of 
action against the firm, to one who has paid 
a firm debt onsuch request. Semble, Ibid. 
It seems, however, that one who pays a 
judgment against the defendant, without 
his request, and takes a transfer of it, may 
maintatn an action on it, in the name of 
the plaintiff, for his use. Ibid. 


. Where A. as principal, and B. & C. as se- 


curities, are indebted to D., and B. fora 
valuable consideration received of A. pro- 
mises to pay the debt, and fails to do su, by 
reason of which it is paid by C., C. may 
maintain an actioninA.’s name, for his use, 
against B. for the amount. Gee Admr. v. 
Nicholson, 512 

See Discontinuance 4. 

See Partnership 1, 2,3, 10. 


ADMINISTRATOR. 
Sce Executors and Administrators. 


AGENT. 


A partner may appoint an agent to draw 
bills, &c. in the name of the firm, and such 
power is not void, though made by one part- 
ner only, and under seal. Lucas v. Bank 
of Darien, 280 
But whether such power can extend to an- 
thorize the agent to enter an appearance in 
court for all the partners, quere? Ibid. 
Where the party, with full knowledge of al- 
leged frandulent circumstances, recognises 
a contract made by an agent in bis name, he 
cannot afterwards set up the fraud or want 
of authority in that agent. M’Goven v. 
Garrard & Morgan, 479 
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APPEAL FROM JUSTICE OF PEACE. | 


joy her separate property to her own use, | 


AGREEMENT. 


! 
An agreement founded on a consideration|. 
against public policy, whether forthe whole} 
or in part only, is void. Carrington v. 

r, 

And an association formed to buy and re-sell 
ata profit the public lands at the govern- 
ment sales, and to prevent competition, is 
against public policy. Ibid. 
And a bond given to such association for 
lands bought of them, is void. Ibid. 
When it is agreed that a deposition shall be 
taken and read, it is admissible, though it 
appear by the deposition that the witness | 
was interested. Stebbins v. Sutton, 249 | 
An ante-nuptial agreement, by whic! the 
husband relinquishes all right to the proper- | 
ty of the wife, and agrees that she shall en- | 





does not bar the husband's right of curtesy. | 
Rochon v. Lecatt, 429 
See Contract. 


ADMENDMENTS AND JEOFAILS. 


A clerical mistake, apparent on the record, 
may be amended on motion, by the court 
below. Wade v. Kelly & Hutchison, 443 
And such misprisions may be corrected in 
this court, but at the cost of the plaintiif in 
error. fhid. ' 
On an appeal, the judgment in the court be- 
low was against C. as security. when by the 


appeal bond it appeared that P. was the se- 


curity; judgment reversed and rendered 
against P. Grant &§ Conner vy. Pettybonc, 
445 
ANSWER IN CHANCERY. 
See Chancery. 


APPEAL. 


The supreme court has a general super- 


vising power over all inferior judicial tri-. ; 


bunals, which may be created, so as tu: pre- 


vent tne violation of a positive right. Del 
et al. v. Payne & Williams, 414, 


But the legislature may lawfully give power | 
to commissioners to determine without ap- 

peal, what persons are entitled to pre-emp-, 
tions under the act of 1229. Ibid. | 





Cat 


175 | 
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iw 


1. On an appeal from a justice, no exeeption | I. 


2. On an appeal, the judgment was against C. || 
as security, when by the bond it appeared | 


can be taken fur the want of a seal to the)! 
warrant. Rutledge v. Rutledge, 400 


INDEX. 


rendered against P. Grant & Conner y 
Pettybone, 445 
On appeals from justices courts, security for 
costs may be required of non-residents, ag 
in other cases. Thompson v: Miller, 470 
Justices have jurisdiction for the recovery of 
the value of specific articles bailed and not 
re-delivered according to promise; and of 
all demands in form ex contractu. Spann y, 
Boyd, 420) 
In cases of appeal, technical nicety and form- 
al declarations are not required. Thid. 
When parties go to trial on the merits in 
the appellate court, all irregularities in the 
justices return are waived. M’Grew y, 
Adams & Ellivtt, 02 
Where on an appeal, issue is joined to the 
country, though the sum in controversy be 
under $20, the judgment will not be re- 
versed, because the issue was tried by a jury 
instead of the court. Thid. 
And where the demand was under $20, 
when the warrant issued. but is increased to 
more than that sum by interest during the 
pendency of the appeal, the issue is properly 
triable by a jury. Thid. 
In cases of appeal the court will not scruti- 
nize the reeord as closely as in other cases; 
therefore, where the declaration appeared 
to be us well against the security in the 
appeal, as against tbe original debtor, af 
ter verdict, both being in fiet liable, the 
judgment will net be reversed for that cause. 

Thid. 

See Forcible entry and Detainer. 


APPEARANCE. 
A writ was issued against three defendants, 
was served or two of them, aud there was a 





declaration and judgment against three; the 
record reciting that “the defendants, by 
their attorney, waived their plea:’’ held 


that this was the appearance of those only, 
who were served with process. Williams 
etal. y. Lewis, 41 
Whether a partner can lawfully authorize 
an agent to enteran appearance in court for 
his copartner, gucre? Lueas v. Bank: of 
Daricn, Qi) 


ARBITRAMENT AND AWARD. 
See Award. 

ARREST OF JUDGMENT. 
Where a demurrer to a plea in abatement 
has been sustained, and the defendant pleads 
over, he cannot move in arrest of judgment 


for the same matter contained in the plea. 
Dacis v. Dickson ct a’. 370 


P. was the security: judgment reversed and,\2. In the record there were three pleas which 
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INDEX. 


were demurred to, but no disposition of the, (3. 


demurrer; a trial on the merits and a mo-| 
tion in arrest of judgment: held that the! 


motion in arrest of judgment was an icban-| 
donment of the pleas. 


ASSAULT AND BATTERY. | 
See Costs, 6,7. | 


ASSETS. 


j 


. A bond made piyable to an administrator, as) '_ 
oo. 


such, is assets in the hands of an administra- 
tor debonis non. King y. Grecn cial. 133)! 
ASSIGNMENT. {| 
A debtor has a full right to prefer some cre-, 
ditors to the exclusien of others, and may); 
lawfully stipulate, that those who accept the; 
property assigned shall release bim, the con-!! 
tract being voluntary. 
ye & Smith, 86! 
A deed of assignment by a debtor, of all his) 
effects for the benefit of all his creditors, is 
not void on account of the debts and proper- 
ty not being particulariy described and spe- 
cified. i 
And such deed will be operative against an 
attaching creditor here, though executed in 
New York. Hhid. 
The insolvency of the debtor does not vary 
the above rules, there being here no bank- 
rupt law. 
A note under seal, payable to A. B. or bearer, | 
is not assignable by delivery, so as te enable | 
the bearer to bring an action on it in his own 
name. Sayre v. Lucas, 259) 
A corporation may assign its effects to a, 
trustee, fur the benefit of creditors. Pope v.' 
Brandon ect al. A0I}| 
And such assignment will be effectual | 
against a judgment creditor, though the!) 


charter provides that the stockholders shall 
be personally responsible for the debts of, 
the corporatiou. Ibid. 
The assignee of a bond transferred afier'| 
due, takes it subject to all equitable defences. 





Teague v. Russell § Moore, 420 
See Action, 9,10, 11. 4 
“ Cotton Reecipt. 1, 2. ~ 

* Executor and Administrator, 2. 
ASSUMPSIT. is 


In assumpsit, a judgment.by default for | 
costs only and no damages, is error. Pich- | 
ens v. Hayden & Meriam, 10 
Assumpsit lies to recover back money paid | 
on a parol purchase of land. Allen v. Boo- 

ker, 2" 


67 


Robinson v. Rapel-\} 


Wid. 2 


Thid.\'¢ 


Ibid.\ 4. 
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In a conmon count in assumpsit, the consi- 
deration of tie assumpsit must be sufficiently 
specified to shew that the demand is on 
simple contract. Maury y. Olive, 472 
The plaintii? declared in assumpsit, on a 
note tu be paid on the happening of a cer- 
tain event, and averred thut the event had 
happened, as appeared by endorsement on 
tie note: it was held that this was sufficient 
to sustain a judgment by default final, for 
ihe amount of the note. M’Gehee v. Chil- 
dress, 506 
Suilering a judgment to be rendered by de- 
fault is an admission ofthe plaintiff’s cause 
of action as laid. Ibid. 


See Pleading UL—1. 


Promissory Note, 2, 3. 


ATTACHMENT. 
Aun afiidavit that a party is about to remove 
himself out of the county of his residence, 
so that the ordivary process of law cannot be 
served on him, is not sufficient, to authorize 
an attacliment to issue. Jallis vy. Murphy. 
1 


A deed of assignment by a debtor of all 
his effects for the benefit of his creditors, 
though made dn New York, will prevail 
against a creditor here, who has snbsequent- 
ly attached the effects assigned. Robison 
v. Rapelye & Smith, 86 
A judgment on an original attachment is pri- 
ma fucte evidence of a debt here, thokgh 
personal service does not appear. Muller 
v. Pennington, 399 
Bigger, administratriz, vy. Hutchings & 
Smith, administrators, 445 
3ut such a judgment may be impeached by 
plea, shewing that the defendant constantly 
resided here, and had no notice of the suit. 
Ibid. 


Sce Garnishee. 


ATTORNEY. 


Where a suit is instituted by a corporation, 
can the authority of the attorney who insti- 
tutes it be inquired into—quere? Lucas v. 
Bank: of Georgia, 147 
And pleading the general issue to a declara- 
tion wherein profert is made of the authorit 

of the attorney, is a waiver of such right, if 
any exists. Ibid. 
Under some circumstances, the sickness and 
inability of counsel to attend court may en- 
title a party to relief in equity; but if there 
are counsel in attendance, who are unpre- 
pared, a motion for a continuance, or a new 
trial at law, is the proper remedy. Mf’ Broon 
v. Sommerville ct al. 515 








230) 
AUTHENTICATION. _ 
1. In anthenticating a record uader the act of 


— 


eed 
. 


~ 


Congress, it must appear that the judge who 
certifies is the presiding magistrate of the 
particular court or district. Johnson v. 
Howe's administrators, +. 8 
Also it must appear that the clerk who cer- 
tifies was clerk at the date of his certificate. 
Thid. 
A clerk may lawfully make a certiticate of 
attestation of a record, though he be not 
within hisevunty. Cellier vy. The State, S22 1. 


AWARB. 


Awards are much favoured, and the court 
will intend every thing which the record will 
Warrant, to sustain a judgment rendered on 
an award. ‘ankersleyy. Richardson, 130 
And a judgment on an award will not be set * 
aside on account of the absence of a declara- 
tion. Ibid. 


tw 


wo 


BANK. 4. 
A bank charter is a contract, and the grant 
cannot be altered or impaired by an after, 
statute withont the consent ef the bank.’ 
The State v. The Tombecklee Baril: 30) 
When a. bank charter contains no provi- 
sion declaring a forfeituge on a failure to 
pay specie for its nutes. such a failure is not a 
orfeiture of the charter. Bia. 1 
A bank incorporated in another state may 
sue here. Lucas v. The Bank of Gcorzia, 
1i7 
And a copy of its charter, and parol evidence 
of its being in operation, will be suflicient |, 
proof of its existence. Thid. 
A bank is not affected with notice of dis- 
solution of the eopartnership, by the fact that 
one of the partners is a dircctor of the bank. 
Lucas v. The Bani: of Darien, 230). 
Nor is notice dispensed with, because tie “~~ 
bank was established after the dissolution of 
the copartnership. Ibid. 


Ww 


BASTARDY. a 


The bond required to be given under the | 
act of 1811, by a defendant charged us fa- 
ther of a bastard child, is properly payable | 
to the governor. 


Lake & Barron vy. The d 
rT, 395 
And on such bond the defendant is liable, if’ | 
he fail to appear, though there have been no | 
conviction against him. Ibid. 
And in an action on such a bond, which was /6. 
in the penalty of $2,000, the defendant , 
failed to appear, und the court gave judg- 
ment for $500, without a jury: held that it 
was not error. Thid.\ 
A bond of this description is not within the ! 


INDEX. 


statute of 1824, reguicing breaches ty be as- 
signed. Lbid. 
BEATEN. 
See Proiissary Note t. 
BEQUEST. 
See Hall. 
BILL OF EXCEPTIONS. 
A bill of exceptions mast be explicit in sta- 


ting the necessary facts to shew the error, 
and the court will not intend that facts were 


proven, other than those stated. Keath vy. 
Pation, 33 
But the whole evidence need not be stated. 
Allen v. Booker, 21 


A bill of exceptions, signed by the judge 
who presided below, was presented : but the 
certilied record containing another, which 
the judge stated to be the true one; the one 
olfered was rejected. Lecatt v. Strang, 230 
Where the court refuses to sign a bili of ex- 
ceptions, and the party wishes to establish 
the exceptions by proof, under the statute, it 
must be dune within the trial term, aud on 
notice to the opposite party. Perkias v. 
Hurper, 477 


BOND. 


A bond made payable to an administrator 
as such, is assets in the hands of an adminis- 
trator de benis non: the description is not 
mere deseriptio persone. King v Green et 
al. 133 
The intermarriage of an administratrix 
obligee with the obligor, dues not extinguish 
the debt, but only suspends the right of ac- 
tion during her administration and covertuie. 

Lbid. 
A bond, given for lands bought of an associa- 
tion furmed to purchasedands at the public 
land sales to resell them &t profit and to pre- 
vent competition, is void. Carrington v. 
Caller, 175 
The bond reguired of the defendant under 
the bastardy act of 1611, is properly payable 
tothe governor. Lake & Barron vy. The Go- 
rernor, 395 








An injunction bond, when forfeited, has of 


itself the force and effect of a judgment; yet 
a judgment on a sci. fa. oa such bond will 
not be reversed forerror. Boggs v. Bandy, 

459 
Tn the condition of an administration bond, 
by mistake it was written, that if “‘ M. R.” 
f who was the deceased, } should properly ad- 
minister, &c.; the mistake being apparent 
ou the face of the bond, it was held that 
this did not vitiate, and that with proper 
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INDEX. 


avorments, the bond might be declared on. 
Moore et al. v. Chapman, Jo 
A constable levied nine executions on a ne- 
gro, and took nine bends payable to the 
plaintiff, for the delivery of the property; 
the bonds being forfeited, the plamiut?: 
brought an action of debt, and declared in 
one count on the nine bonds: on demurrer, - 
the proceedings were held to be proper. 
Sugg v. Burgess § Daris. 509 | 
Such bonds may be good as common law 
bonds, thongh not takea strietly as the sia- 


tute requires. hhid. 
Sec Debt 5. 
Penalty 4.5.6. 
*© Release. 
CASTING VOTE. 
See Officer 1. 
CERTIORARL ; { 


See Appeal from Justice. 


CHANCERY & CHANCERY PRACTICE. | 


CF 


Chancery bas jurisdiction to relieve a she- | 
iffwhere judgmenthas heen obtained against | 


‘ 


him, for failing to return an execution three |x, 


days before court; a sufficient excuse being | 
shewn for such failure, and also for the fail- | 
ure to make defence at law. Roberts & | 
Baitle v. Henry. : 42 


In equity, « purchase by an administrator, 9 


at his own sale by auction, where no unfair- | 
ness appears, is prima facie valid, and is 
not void per se. 
Nor will suchasale made in South Carolina | 
be held void here, though made without an 
order of court, the Jaws of South Carolina, 
not being produced to show such order to be 
necessary. lind, 


In July. 1819, P.as principal, with FE. asse-' 11. 


curity, gave their note, payable in six 
months, to B. for $3000, to bear interest at 
five per cent. a month. 
without the consent of FE. at the time, entered | 
into a new contract with P. who secured the | 
payment of $3,500 in one year, and $4,000 


in two years, by a deed of trust on twelve ne- |13. 


groes, and B. agreed to remit the remainder , 
on said sums being paid: P. abseconded with | 
the negroes. In January, 1822, E., under|| 


the influence of alarm and mistake as to his 14. 


legal rights, consented to give B. his notes for 
$6,600, and received an assignment of the | 
original note, and deed of trust ; both believ-|: 


ing that five per cent a month was recover-||15. 


able on the original note, tilk paid. FE. on)| 
these notes, paid $4,400, and was notified || 
by his principal, not to pay more than was): 


Brennan et al. v. Oliver. 47 |10. 


In March,:1821, B. '12. 


D351 


tawfully due on the original note, at his peril. 
li was held, 
1. "That B. on the original note, was onl 
entitled to interest at 5 per cent. a month 
till its maturity, and at 8 per cent per an- 
num, afterwards. 
2. That the extension of time given released 
the security. 
3. That the notes of E. for $6,600 were not 
void for usury. 
4. That E. being a security, was entitled to 
reliefin chancery, against all but the balance 
of the original debt, computing interest at 5 
per cent. a month till due, and 8 per cent. 
per annum afterwards. E£liis v. Bibb, 
In what cases chancery has jurisdiction to 
grant writs of ne creat. See Lucas vy. Hick- 
man, 111 
Chancery will relieve a surety against an 
execution, where the sheriff has made the 
tnoney by a levy and sale of the principal's 
effects, has returned ‘no money made,” 
and has absconded. Fryer v. Austill, 119 
The answer of a defendant in chancery is 
not evidence against a co-defendant, parti- 
cularly where it tends to invalidate a title 
mide by himself. Collier v. Chapman et al. 
163 
Chancery will restrain a party from keeping 
a public bridge without authority, and free 
of toll, whereby is destroyed a ferry esta- 
blished by law at the same place. Gates v. 
M’ Daniel & Spurlin, 211 
It seems that a party may be joined in chan- 
cery for the purposes of discovery merely. 
Cato v. Easley, oi: 
An infant defendant in chancery, having 
been admitted to make full defence by his 
guardian, the revising court will consider the 
sanction given to such mode of defence, as 
equivalent to an appointment of guardian ad 
Litem, id, 
It is no error that a decree does not fix a 
time within which an infant may impeach it, 
as a time is given by statute. Ibid. 
A voluntary settlement in favour of children, 
under certain circumstances, will be set 
aside as fraudulent, as against an existing 
creditor. id. 
The answer of a party in chaneery is evi- 
dence against him, and also so much of the 
bill as is necessary to explain the answer. 
M’ Gowen & wife v. Young, 276 
Though a party be injuined from removing 
property out of the state, yet he may main- 
tain trover against his adversary, for his con- 
version. id. 
After judgment at law here, on a record 
from another state, a want of jurisdiction 
of the sister state over the was of the 
defendant, ia no ground for relief in equity; 
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17. 


18. 


19 


20. 


21. 


Be: 


such defence beioz availuble by a plea at 


NDEX 


law. Lucas v. The Banécof Darien, 280 
Miller v. Pennington, 399 31. 
Bigger adm’x vy. Hutchings § Smith adm’rs 
445 \32 
Equity will not relieve against a judgment 
at law, for mere technical defects in the 
proceedings. Lucas vy. Pank of Darien. 
226).35. 
All the parties in interest should be joined 
in an equity proceeding, but to this rule 
there are exceptions. ibid. 
‘Phose enly against whom process is prayed. 
are to be considered as defendants in 2 
chancery suit. bid. 
A bill for discovery must state the matter 
sought to be discovere?, shew that it i- 
material, and state the nature of the de- 34. 
fence at law, and not deal in vague inqui- 
ries, i fe 
Affirmative allegations in an answer, not 
responsive to the bill, must be proved at) 
the trial. fhid. 
Bat where the answer is not traversed. it 
is to be takenastrue. Semdble, Thid. 35 
Chancery will lend its aid to a ereditor, to 
pursue an equitable fund for the saiistue- 
tion of his debt. if he cannot obtain pay- 
mentatlaw. Luces et al. v. htzcoud et al. 
= 
And when he has svbjected such fund by 36. 
reason of supevior diligence, be may sania 
it, and it will not be su ibject te — al 
distribution, Dhic 
The creditor who first applies to chancery 37. 
for the benefit of an equitable fund, is ent 
tled to the preference. Ibid. 
Courts of equity regard rather matters of 
substance in determining the rights of par- 
ties, than mere technicalitic s, fhid. 
The supreme court has a “general super- 
vising power over all inferior tribunals, to 
prevent, by injunction, the y iolation of any) Se. 
positive right; but cannot control the deci- 
sion of the commissioners s, under the act of 
1829, in relation to pre-emption rights. 39. 
Bell ct al. v. Payne & Williams, ATG 
Where a defence at law would be doubtful 
or difficult, equity ean take jurisdiction. 
Teague v. Russell & Moove. £2() 
Equity will not relieve for usury. where the 40. 


party has failed to plead it at law, and 
shews no excuse for the failure. Thid. 


Where a surety in a note under seal was 4 


discharged by the payee, by an unsewled 
writing, and induced for several years to 
believe he was released, and until the prin- 
cipal became insolvent. equity will relieve 
as for a fraud. Fhid, 
An ante- “nuptial contract, by which the hus- 
band agrees that the wife shall enjov ber 


property to her own sole use. does not, in 


equity, bar the right of the husband to eur. 
tesy. Rochon v. Lecalt, 429 
Nor does a ceeree of civorce a mense e 
thera, hid. 
Noy zn injunetion obtained by the wife du- 
ring her lifetime, prohibiting the husband 
fram intermeddiing with her property. 
Ibid. 
A seenrity in an injunction bond, filed his 
bill for reliefagainst a judgment rendered 
neainst him on the bond: held that he 
could not go inio the merits-of the previous 
decree rendered against his prinerpal, nor 
of the original jadgment at law which had 
been injoined : no fraud being alleged in 
the rendition of the decree. MM’ Breaoim vy, 
Soninerville et al. 515 
Under some cireumstances. the sickness 
and inability of counsel to attend court may 
eutiie a party to relief in equity: but if 
there are counsel in attendance who are 
unprepared, a motion tor a continuance or 
new trial at Jaw is the proper remedy. 
Ibid. 
A court of equity cannot, any more thana 
court of Jaw, conipel a party to relinquish 
a secazity he has fairly acquived, or change 
it for another; therefore, equity cannot 
substitute a@ person as defeadant in a judg- 
mention place of another. Thid. 
Where a bill is dismissed for want of pro- 





secution, it operates as a discontinuance 
and does not prevent the bringing of a new 
bill. hid. 
Where money has been paid under @ con- 
tract which has been rescinded oraileged to 
be fraudulent, an action at law 
ver it back; and in the absence of special 
allegations of failure of prool, er other mat- 
ler of equitable relief, chance 
risdiction. Sadler ctal.v. 


lies to reeo- 


rv has no jue 





Robinson's heirs. 
220 

Chaneery cannot arbitrarily annul or res- 
cind a contract, to administer justice, but is 
bound by rales and precedents. Ibid. 
A party cannot elaim a rescision of a con- 
tract, for frand, afier entering into new sti- 
pulations concerning it, with a full know- 
ledge of the fraudulent cireumstances. 
iid, 

And where it is not rescinded, 01 otherwise 
determined, the purchase money cannot be 
reclaimed. Ibid. 
Long acquiescence ina transaction, without 
objection, will create a presumption of a 
waiver of a fraud, and a recognition of an 
act done by another. Thid. 





W here a firm purchased lands, and one of 


the partners was an infant, it was held that 
he could not recover back his portion of the 
purchase money paid to the vendor. the 
contract being binding as to the other part 
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ners, and they having the right to. control | 
the firm funds. Ibid. 


CHANGE OF VENUE. 
See Indictment 3. 4. 
CHARTER. { 
See Bank. 
CITATION. 
Sce Writ of Error 4. 5. 


y 


fs Ta) 
JD 


See Bani: 1.2. 

= Constitution S..5. 
“ Costs 1. 2. 

‘“« Discontinuance 4. 
“ Fraud 2. 

“ Ferry 1. 2. a 
“© Interest 1. 2. 

“ Indictment 1. 

“ Penalty 1. 2. 3. 

“< Pre-emplioa right. 
ss OT rit. 


CONTRACT. 


‘1. A parol contract for the purchase of lands, 


COMMON COUNT. | 
See Pleading 1.—3 
COMPROMISE. 


See Chancery 4. 
* Coutract 3. 


CONFIRMATION. 113, 


See Chancery 4. 


CONSPIRACY. 
A conspiracy is punishable by fine and im- 
prisonment, as a misdemeanor. The State 
v. Caicood et al. 360 | 
A confederacy to do an unlawful act, to the | 
injury of another, is suificieut to sustain an) 
indictment for a conspiracy. {t is not ne-} 
cessary that such an act be actually com: | 
committed. Ibid. 


CONSTITUTION. 


The act giving summary judgment in the|'2 


supreme court, against securities, in writ of | 
error bonds, is not unconstitutional. John-| 
ston et al. v. Atiocd, 225 
A party may, in certain cases, by acts of re-)| 
rae waive his constitutional right of trial | 
by jury ind. 


When a statute merely gives a remedy to 4. 


Fe 


enforce an existing right or obligation, it may | 


act retrospectiv ely. 
A citizen my, 
public office “waive a constitutional fran- 
chise. The State v. Adams, 9331 


Anonymous, 99° 


‘by accepting a beneficial, 5. 


The act of 1829, giving the power to com-|| 


missioners to decide who shail be entitled to 
pre-emption rights, without appeal, is not 
unconstitutional. Bell ct al. v. Payne & 
Williams, 414 
je supreme court has a general supervi- 
ing power over all inferior tribunals which 


may be erected, but only to prevent the in-)'9 


fringement of positive rights. fbid. 


CONSTRUCTION OF 


Sse Basterdy. 


STATUTE. 


is void, and payment of ~ of the pur. 
chase money does not take the case out o¢ 
the statute of frauds. Allen vy. Booker, 21 

Keath v. Patton, 338 
A bank charter is a eontract, and its terms 
cannot be altered by the legislature without 
the consent of the bank. The State v. The 
Vombeckbee Bank, 39 
Where a party, with the fall knowledge of 
the fraudulent circumstances, recognizes or 
confirms a contract made in his name by an 
agent, he cannot afterwards set up the fraud 


or want of authority inthatagent. AZ’ Gorr- 
env. Garrard & Morgan, 479 


See Agreement. 
“© Chancery 2. 4. 30. 37. 
& = WVender and Purchaser 1. 2. 8. 10. 
CORPORATION. 
A corporation created in another state may 
sue here. Luces v. The Bank of Georgia, 
147 

And where a corporation sues, can the au- 
thority of the attorney who institutes the suit 
be inquired into—quere ? Thid. 
The existence of an incerporated bank in 
another state may be established by a copy 
of its charter, and parol proof of its being in 
operation. Ibid. 
A corporation may assign its effects to a trus- 
tee for the benefit of its creditors. Pepe v 
Brandon et al. 491 
And the president of the corpoxation may 
be the trustee. Thid, 


See Bank. 
‘© Contract 2. 
COSTS. 
In assumpsit, a judgment by default for costs 
only, and no damages, is erroneous. Pici;- 
ens v. Hayden & Meriam, 10 
The act of 1¢27, authorizing executions for 
costs in the supreme court to issue in cer- 
tain cases, applies as well to judgments ren- 
dered before as to those rendered after the 
passage of the uct. Anonymous, 228 








The costs chargeable against the successful 
party, by that act, inelude all except the ap- 
pearance of the opposite party, aud such acts 
as are done at his instance. Ibid. 
An execution cannot be quashed because 
more costs are charged than are properly 
due: the error can be corrected on a mo- 
tion to retax. fhid., 
The sapreme court will correct clerical mis- 
takes, made in the court below, and appa- '; 
rent on the face of the record; but at the 
costs of the plaintiff in error. Wade v. Kelly 
& Hutchison, 443) 
Jn trespass for assault and battery, if the 
verdict is for five dollars damages only, full 
costs cannot be given, unless the judge certi- 4 
fies. Reid y. Gordon, 469 
It does not vary the case though the jury: 
find costs for the plaintiff. Ibid. 
Where an order has been made for security 
for costs, the court will presume the neces- 1. 
sary shewing to have been made, to entitle’! 
the party thereto. Thompson v. Miller 470) 
But where the record shews only that a mo- | 
tion was made to the court for security for, 
costs, and thatthe court afterwards entered | 
the order nunc pro tunc, on parol evidence 
that the motion had been granted; it was held 

to be error. Thid. | 


10. Security for costs may be required, as well) * 


in cases of appeal from justices as in other} 
cases. Ibid. | 


COUNTY COURT. 2. 
See Jurisdiction 2. 
“© Vendor and Purchaser 8. 


CREDITOR. 
See Debtor and Creditor. 


CRIMES AND MISDEMEANORS. 


In criminal cases, and where not affected by 4- 
statute, the common law of England is in| 
force in this state, so far as it is consistent 
with the spirit of our institations. The State _ 
v. Carood et al. 360) \9- 
And though the common law punishment | 
for a consyjracy may be inapplicable, the of- | 
fence may nevertheless be punished as a, 
misdemeanor. Ibid. |»: 


Sce Indictment. 
| 
COTTON RECEIPT. i * 
Cotton receipis, by our statute, are placed on; 

the same footing, as to negotiability, with in-, &. 
land billsofexchange. Winston v. Moscley,137, 
And when assigned by the payee before due, | 
are not subject, in the hands of innocent in-'9. 


ae" 


INDEX. 


dorsees, without notice. to ofl-sets existing 
against the payee. Lbid. 
CURTESY. 

An ante-nuptial agreement, whereby the 
husband relinquishes al! right to the property 
of the wife, and agrees that she shall retain 
it to her sole use, does not bar the husband's 
right of curtesy. Rochon vy. Lecatt, 429 
Nor does a decree of divorce @ mens ct tho- 
ro, pronounced against the husbanck. . Ibid. 
Nor an injunetion granted in the lifetime of 
the wife, at hier instance, prohibiting the hus- 
band from intermeddling with her property, 

Ibid. 
The role of construction on such an agree- 
mentisthe same in equity asatlaw. — Shid. 


DAMAGES. 


It is error, if the judgment to be for more 
damages than are laid in the declaration. 
M Whorter v. Sayre & Sayre, 225 


See Judgment }. 
“ Traver 3, 


DEBT. 

In debt, on the record of a judgment in ano- 
ther state, nud tiel record is the general issue; 
but is not the only plea that may be pleaded. 
Hunt & Condry v. Maufield, 124 
Lucas vy. The Bank of Darien, 220) 
Defences for want of jurisdiction in the 
court where the judgment was rendered, 
eitherover the subject matter, or person of the 
defendant, must be specially pleaded. Jbid. 
And under the plea of ned tiel record, if a 
proper exemplification is produced, of a 
Judgment. valid in the state where rendered, 
though not founded on personal service, 
judgment must be given for the plaintilf. 
Hunt § Condry v. Maufield, 12-4 
And under that issue, the court cannot give 
the interest of. the sister state ; the rate and 
amount of interest must be found by a jury. 

Tbid. 
Debt on a guardian’s bond must be in the 
name of the judge of the county court for the 
use of the party injured. Davis v. Dickson et 
al, 370 
It is however sufficient, if the declaration 
shews for whose use the suit is brought; it 
is not indispensable that it appear in the 
writ. Ibid. 
Nor is it necessary that it appear in the de- 
claration, in what manner he has become in- 
terested. Ibid. 
The bringing the suit is sufficient evidence 
that the person injured required jt to be 
brought. Ibid. 
In such action, it is sufficient if the breaches 
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we assigned li the replication only, and it) &. Such deed is good against a purchaser at 


declaration is on the} 


Ibid. 


is not error that the 
penalty merely. 


in debt ona bond given by a party charged!! 


with being the fuiher of a bastard, the! 
court gave judgment on demurrer, for 
500, the penalty of the bond being’ 
$2000: Held, that this was not error. Lake 
& Berron v. The Governor. 395 


Sach bond is not within the statute of! 


J=24, requiring breaches to be assigned. 
Ibid. 


A judgment in another st: ite, on an original | 


utiachinent, is prima facie evidence of the 
debt here. Miller v. Pennington, 399 
fn debt, where the pleadings were in short, 


and the issnes were found for the plamtilf | 


for damages only, omiting the mention of 
the debi; held that this was sufficient to 


sustain the judgment for the debt. Gar- 
rard v. Zachariuh, 410 


A constable Jevied nine executions on a 
negro, and teok nine bonds payable to the 
plaintitl, 
the bonds being forfeited, the plaintiff 
brought an action of debt and declared in 
vne count onthe nine bonds: on demurrer, 
the proceedings were held to be proper. 
Sugg v. Burgess & Davis, 009 


Sec Bond 2. 
** Executors and Administrators 3.7. &. 
6: Pleadine 1k.—4. 
l y 1.2 


* Public Poli 


DEBTOR AND CREDITOR. 


A debtor has a full right to prefer some cre- 
ditors to the exclusion of others, and may 
lawfally stipulate that those who accept the 
propeity conveyed shall release him, the 


contract being voluntary. Robinson v. Ra- 
pelye & Smith, 86 
And the insolvency of the debtor docs not 
vary this rale. Ibid. 


A creditor will receive the wid of chancery 


to pursue an equitable fund, if he cannot, 


obtain satisfaction of his debt at law. Lucas 
et al. vy. Atwood ct al. 378 
And when such fund is subjected, he will 
not be required to distribute among creditors 
generally. Ibid. 
And the first who applies to chancery is en- 
titled to a preference. Ibid. 
Creditors of a copartnership are entitled 
to be first paid cut of copartnership ef 

fects, to the exclusion of the creditors of an 
individual partner. Ibid. 
A conveyance of lands, though not duly re- 
gistered, if made bona fide, and for valuable 
and sufficient consideration, is good against 
creditors. .Lrvent v. Read. 


for the delivery of the property; ° 
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sheriff's sale, w sho has notice. Thid. 
Sce Chancery 4. 
“ Fraud 2. 4. 
Ler Loci }. 
“ Relcase. 
‘* Trust and Trustee 2. 3. 4.5 


DECLARATION. 


See Damages. 
“Debt G. 14. 
“ Pleading I. 


mad 


DE 
See Chancery. 


CREE. 


DEED. 
Inadequacy of price, to invalidate a deed, 
must be gross and apparent. Pepe v. Bran- 
don et al. 401 
A conveyance of lands, though not duly re- 
gistered, if made bona fide, and for a valua- 
ble consideration, is good against creditors. 


Arent vy. Read, 488 
Such deed is a lso good against a purchaser 
at sheriff’s sale, who hus notice. Ibid. 


See Assignment 2. - 
‘© Executors and Administrators 4. 
“ Pronisory Note 1 
“ Vendor and Purchaser 4. 


DEED OF TRUST. 


See Trust and Trustec. 


DELIVERY BOND. 
Sce Debt 14 ° 
DEMAND. . 
See Pleading 1.—2. IL.—é. 


DEMURRER TO EVIDENCE. 
The court must take as true, against a party 
demurring to evidence, all fucts and infer- 
ences which a jury could properly draw ; yet 
thesame rules of evidence govern as in other 


as to the inferences of witnesses. 
Caller, 175 


cases, 
Carrington v. 


DEPOSITION. 
See Evidence VIII. 


DESCRIPTIO PERSONAE. 


See Evecuter and Administrator 2. 
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DISCONTINUANCE. 


. Ifa defendant desires to take advantage of 


a discontinuance as to a party sued with him, 
he must do so in the court below, else the 
objection is waived. Roberts v. Johnson, 13 
A writ issued against three defendants was 
served on two only, and the declaration and 
judgment were against the three: this is er- 
ror, although the record recites that ‘the de- 
Jendants, by their attorney, waived their 
plea.” Williams et al. v. Levis. 41 
And such judgment is erroneous as to all, 
there being no discontinuance as to the one 
not served with the process. Thid. 
The statute of 1314, authorizing discontinu- 
ances as to joint defendants, who are re- 
turned ‘not found,” in ceriain cases, extends 
to actions against joint indorsers. Martin 
v. Townsend, 329 
in an actioa against two ona contract, not 
being within the statute of 1818, a discon- 
tinvance as to one, who is returned “ not 


found,” is a discontinuance as to all.|: 


Thompson vy. Saffold et al. 494 
A certificate of a purchase’ of a lot of land, 
entitling the purchaser to a title on payment 


of the purchase money, is not within said 
statute. bhid. 
And such discontinuance is good cause of 
demurrer. Ibid. 


DISCOVERY. 
See Chancery 9, 19. 
DIVORCE. 


A divorce a mensa et thoro, pronounced 
against the husband, does not bar his right 
of curtesy. Rochon y. Lecatt, 429 


EJECTMENT. 
See Trespass to try Titles. 
ELECTIONS. 
See Officer 1 to G. 
EQUITY. 
See Chancery. 
ERROR. 
See Costs 1. 


“© Discontinuance 1. 3. 


EVIDENCE. 


I. Records. 

IJ. Public Writings not Records. 
IM}. Written Evidence. 

IV. Parol Evidence. 
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V. Proof in Particular Issues 
VI. Competency of Witnesses. 
FUL. Admissibility. 
VIII. Depositions. 


I. Records. 


In debt on the recovery of judgment in « 
sister state, under nul tiel record, if « regular 
transcript is produced, of a judgmeut, valid 
inthe state where rendered ,though not found- 
ed on personal service, judgment twust be 
given for the plaintiff. Hunt & Condry vy. 


Mayfield, 124 + 


The existence of an incorporated bank in 
another state, may be proved by a copy of 
its charter, and parol proof of its being iu 
operation. Lucas v. The Bank of Georgia, 

147 
The answer of a defendant in chancery is 
not evidence against his co-defendant, par- 
ticularly where it tends to invalidate a title 
made by himself. Collier v. Chapman et al. 

163 
The amended return of a sheriff on an exe- 
cution, is evidence to sustain the title of a 
purchaser, though made long afterwards. 
Brandon vy. Snows & Cunningham, 255 
An answer in chancery, which is not tra- 
versed, is to be taken as true. Semble. Lu- 
casv. The Bank of Darien, 230 


See Authentication. 


I. Public Writings not Records. 


The original election returns are evidence 
of the votes ‘given at an election, and if al- 
tered or defaced, the alterations are matters 
of investigation furthe jury. The State v. 
Adams, 231 
Petitions to the governor, urging reasons for 
an executive appointment, are not evidence 
to impeach the right of an officer holding an 
executive appointwert. Ibid. 


III. Writien Evidence. 


To sustain an action of trespass to try titles, 
a deed made to the plaintiffs, “‘ as adminis- 
trators,” is admissible evidence. Innerarity 
v. Kennedy & Kitchens, 156 
In an action by a surviving partner, on a note 
made payable to the firm, the note is suffi- 
cient evidence, and it is not necessary to 
prove the partnership or survivorship. 
Smith v. Hunt, 222 
So in an action, by a firm, on a note made 
to them as payees. Smith v. Davis et al. 224 
Process, to be given in eyidence under a 
plea of justification in trespass, must corres- 
poad strictly with the description in the plea: 
if variant, it will be rejected. Harrison v. 
Davis, 360 
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11. 


12. 


13. 


. On an indictment for stealing a horse, un- 


. The purchaser of personal property at she- 


. Evidence of a promise of marriage is not} 


INDEX. 


IV. Parot Evidence. 


The contents of lost letters may be proved 
by any one who knows their genuineness! 
and contents. Drishv. Davenport, 266, 


. Parol evidence is insufficient to support an! 


action for the purchase money on a contract 
for the sale of lands. Howard v. Juckson,| 
493 

V. Proof in Particular Issues, 


der the statute, proof that a gelding was 
stolen is inadinissible. 
ket, 1] 
Possession of personal property remaining 
with the vendor, is presumptive evidence 
of fraud. Hobbs y. Bibb, 54) 


. But such presumption may be rebutted by|| 


proof. Ibid. 





riff’s sale is not bound to shew that the she- 
riff’s proceedings were regular, it devolves 
on the party contesting it to shew such ir- 
regularity. Brandon y. Snows & Cunning- 
ham. 255 


. As toa purchaser of real estate, Quere?| 


Ibid.| 


admissible in an action by the father, for! 
the seduction of his daughter. Drish v. 
Davenport, 266 


. The character of the daughter, for chastity,| 


may be impeached by general reputation,| 
but not by such as is confined to particular 
classes of persons. Ibid. 
Affirmative allegations in an answer in) 
chancery, not responsive to the bill, must) 
be proved at the trial. Lucas v. The Bank; 
of Darien, 
Under the general issue, in trespass for} 
taking goods from the plaintiff’s possession, | 
the defendant cannot go into evidence to’ 
shew that the sale under which the plain-, 
tiff holds is fraudulent. Harrison vy. Davis, 
350 
A judgment on an original attachment in| 
another state is prima facie evidence of the| 
debt here. Miller v. Pennington, 399 
An admission by the defendant, of the cor-' 
rectness of the plaintift’s demand, is suffi- 
cient evidence to recover, without proof of) 
the original entries, or production of the ac-| 
count. Johnson v. Kelly & Hutchison, 490, 
Under the general issue in assumpsit, an 
evidence tending to increase or iminieh 
the value of the article sold, is proper evi-| 
dence, so as to ascertain its true value.! 
Munn v. Pope, 498 
If a party agrees to receive property in| 
payment, it may be proven as payment un- 
der the general issue, to the extent of its 
value or stipulated price. Ihid. 


| 


The State vy. Plun-|| 


—— 
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VI. Competency of Witnesses. 


. In an action by an executor, a son-in-law of 


the testator is prima facie incompetent to tes- 
tify. M’ Kinney’s ezrs. v. M’ Kinney’s admrs. 
17 


. A party cannot impeach the credit of his 


own witness, but he may prove facts, by 
other witnesses, which contradict his state- 
ments. Winston v. Moseley, 7 


VII. Admissibility. 


. Itis for the court to determine on the udmis- 


sibility of evidence, and for the jury to de- 
termine if it proves the facts charged. Clif- 
ton v. Grayson, 412 


VIII. Depositions. 


. Where it is agreed that a deposition shall be 


taken and read on trial, it is admissible, 

though it appear by the deposition the wit- 

ness was interested. Stebbins v. Sutton, 249 
See Witness. 


EXECUTION. 


. An execution issued against a principal and 


surety, and part of the money was made by 
the sheriff, by levy and sale of the effects of 
the principal, but he returned it ‘no money 
made,” and an alias issued against the secu- 
rity for the whole debt: the sheriff having 
absconded, it was held, that in equity, the 
surety was entitled to relief by injunction, as 
to the amount made by the sale, Fryer v. 
Austill, 119 
An execution cannot Le quashed because 
more costs are charged than are properly 
due, the error can be corrected on a motion 
to retax. Anonymous, 


. Asheriff may amend his return on an exe- 


cution, at any time, so as to make it true, 
and such return will relate back and protect 
a purchaser, as if originally made. Bran- 
don v. Snows & Cunningham, d 


See Sheriff 1. 5. 


EXECUTIVE APPOINTMENT. 
See Officer 2. 3. 


EXECUTOR AND ADMINISTRATOR. 


is 


2. 





A purchase by an administrator, at his own 
sale, is not void per se. Brannan et al. v. 
Oliver, 

A bond, payable to an administrator, as 
such, is assets in the hands of an administra- 
tor de benis non, and the description is not 
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INDEX. 


— descriptio persona. King v. Green et FORCIBLE ENTRY AND DE'TAINER. 


. 133! 
The intermarriage of an administratrix obli-| 
with an obligor in a bond, dves not ex-) 
tinguish the debt, but only suspends the . 
cause of action during her edministretion 
and coverture. Ibid.’ 
A deed to an administrator, as such, is ad- | 
missible evidence for him, in an action of | 
srespass to try titles. The words ‘as ad- | 
ministrator” are descriptio persona only. | 
Innerarity v. Kennedy & Kitchens, 156 | 
Suing out a previous writ, is not a sufficient | 
presentation of a claim to an administrator | 
uader the statute requiring claims to be pre- 
sented. Biggcr, admzr.v. Hutchings & Smith, | 
admrs. 445 


the exception must be replied.specially to a | 
lea“of non-claim. 
y mistake in the condition of an adminis-', 
tration bond, it was written that if M. R.:! 
[who was the deceased] should well and | 
truly perform the duties of administrator, ' 
&c.; the mistake being apparent on the 
face of the instrument, it was held. that this!' 
— vitiate, and that the bond might be’! 
declared on, with properaverments. Moore : 
et al. v. Chapman, 466 


. After settlement, and a decree by the county 


court requiring an administrator to pay over 
a certain sum, a distributee may bring an 
action on the bond, and assign the non-pay- 
ment as a breach of the condition. Ibid. 


. And where the settlement is final, no re- 


funding bond is necessany. Ibid. 


See Vendor and Purchaser 2.8. 9. i 
“ Writ of Error 1. 2. 3. 


EXTINGUISHMENT. 

See Executors and Administrators 3. 
FALSE IMPRISONMENT. | 

See Trespass 4. 

FEME COVERT. 


See Curtesy. | 3 


FERRY. 1! 
The lessee of a ferry is the person liable to, 
the penalty given by statute for neglect. 
Taylor v. Rushing, 0) 
But?where a person is employed on shares, 
for an indefinite time, he is a servant and. 
not a lessee, and the owner is liable. Jbid. | 
It is unlawful to keep a public bridge, with- 
out authority and free of toll, so as to destroy 
the profits ofa lawfal ferry at the same place. | 
Gates v. M’ Daniel &- Spurl, 21 





Tbid. \ 
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- Inanaction fora “forcible detainer,” it is not 


necessary to ailege in the complaint that the 
defendant ‘“‘entered” the premises. Lecatt 
v. Stewart, 474 
In such action, to charge that the plaintiff 
has a “ freehold in fee sinrpic,” is a sufllcivnt 
statement of his “estate” in the premises. 

Ibid. 
The reeord in those cases need only shew 
such evideuce as is offered and rejected, 
and such as is objected to, but admitted, 

Ibid, 


4. To establish possession, the plaintiff may 


5 


. And if the claim originated out of the state, .”" 


prove a tenancy under him, and possession 
by his tenant, Ibid. 
In such actions, title cannot be invesfigated, 
and need not be proved. The question is 
us to possession only. Ibid. 
The county court has no jurisdiction by 
certiorari or appeal, in cases of forcible en- 
try and detainer. Dunham vy. Carter & 
Carroll, 496 


7. In cases of forcible entry brought up by cer- 


tiorari, the trial must be on the errors as- 
signed in the record. Ibid. 
FOREIGN LAWS. 
See Chancery 3. 15. 
FORTH-COMING BOND. 
See Debt 14. 
FORFEITURE. 
See Bank 2. 
FRAUD. 


A purchase by an administrator at his own 
sale, at auction, is not void per se, but.is pri- 
ma facie valid, if no unfairness appears. 
Brannan et al. y. Oliver, 47 


. Possession of personal porperty remaining 


with the vendor, is presumptive evidence of 
fraud, but not fraud per se. Hobbs y. Bibb, 


54 
Martin v. White, adm’r. 162 
Brandon v. Snows & Cunningham, 254 


. A plea that a judgment obtained in a sister 


state, was entered there by a fraudulent 
combination between the'clerk and plaintiff, 
is an insufficient defence to an action at law 
on such record here. Lucas v. Copeland,ji51 


. When the vendor remains in the possession 


of personal property sold, it is not sufficient 
as against creditors, that the consideration 
be bona fide, and the bill of sale registered. 
It must appear that the sale was not made 
to hinder or delay crediturs. Ayres v. 
Moore, 336 


. And this 18 2 question of fact for the jury, 
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. Inadequacy of consideration, to invalidate a 
deed, must be gross and upparent. Pope 
v. Brandon et al. 401 


. A conveyanee of lands, though not duly re- 


. Such deed is also good against a purchaser 


. The answer ofa garnishee in attachment ts 


. When a statute employs a general term, | 


. If an indictment allege a confederacy to do, 


INDEX, 


to be deterinined from all the circumstan- 
ces. Ibid. 


alleged fraudulent circumstances, recog- 
nizes or confirms a contract made in his 
name by an agent, he cannot afterwards set 
up the fraud or want of authority in the 
agent. M’ Gowen v. Garrard & Morgan, 479 


gistered. if made bona fide, and for valuable 
and sufficient consideration, is good against 
creditors. Arent v. Read, 428 


at sheriff’s sale who has notice. Lbid. 


See Chancery 12. 39- 41. 
“| Teclease 3. 


GAMING. 
See Setoff 1. 
GARNISHEE. 
to be taken as strictly true, and if'a deed is; 
appended to the answer, it is to be consi-| 


dered as genuine, unless the answer is tra- 
versed. Robinson v. Rapelye & Smith, 86 


GENERAL ISSUE, 
See Trespass 3. ; 
Vendor and Purchaser 9. 


GRAND JURY. 
See Jury 2. 


GUARDIAN. 


See Debt 5. 
Chancery 10. 


HUSBAND AND WIFE. 
See Curtesy. 
INDIC'TMENT. 





and afterwards more special terms defining | 
an offence, an indictment using the general 
term only, is bad, though it would in its} 
meaning comprehend the special term. The} 
State vy. Plunket. 11, 


an unlawful act, to the injury of another, it} 
is sufficient to constitute a conspiracy ; it is 
not necessary that the act should be actually| 
committed. The State v. Cawood et al. 360! 





. To sustain an indictrnent where the renue's 


. When a party, with a.full knowledge of the}/4. 


Lk 


039 


has been changed, it is not necessary that 
the record should shew the mode in which 
the jurors for the term were drawn; the ve- 
nire will be presumed legal until the contra- 
ry be shewn. Collier v. The State, 

It is sufficient if it appear that the grand ju- 
rors were selected as the statute — 


INDORSEMENT ON WRIT. 
See Writ 1. 
INDORSER. 
See Discontinuance 4. 
INFANT. 
See Chancery 10. 11. 42. 
INJUNCTION. 
See Chancery. 
* Ferry 3. 
“ Pre-emption Rights 1. 
INSOLVENT. DEBTOR. 
See Debtor and Creditor 1. 2. 6. 
INTEREST. 


Under the statute of 1819, a nste bearing 
interest at 5 per cent. per monthwn its face, 
bears such interest only till maturity, and the 
usual legal rate afterwards. Ellis v. Bibb, 63 


. And when a note given in a compromise, 


embraces more interest than is lawfully due, 
both parties believing it lawfully due and 
recoverable, it is not usurious. Ib 


3. In debt on the record of a recovery in a sis- 


ter state, the interest in such state must be 
found by a jury. Hunt v. Condry & - 
1 


Jjield, 
ISSUE. 
See Practice 15. 
JEOFAILS. 


Sce Amendments and Jeofails. 


JOINT ACTION. 


Sec Discontinuance 1, 4. 5. 


JUDGMENT. 


. A judgment by default in assumpsit for costs 


only, is erroneous. Pickens v. Hayden & 
Meriam, 10 


. A judgment rendered by the judge in vaca- 


tion, as ofthe preceding term, an recorded, 
pursuant to a consent previously made in 
open court, is sufficient to sustain a writ o 


error. King v. Green et al, 138 
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3. A defendant is entitled tv judgment where | 
there are three issues and the jury find for) 
him, — some of the jurors disagree as_| 


to one of the issues. Winston v. Mose-)2. 
ley, 137 | 
4. Judgment for more damages than are laid | 


in the declaration is error. M’Wherter v.) 


& Sayre, 225 
Johnson v. Kelly § Hutchison, ago |! 


5. A judgment rendered in another state, when) 
the court had no jurisdiction over the per-' 
son, is not binding, and may be impeached |, 
by plea at law. Lucasv. The Bank of Da- 
ren, 280 | 
Bigger ad’z v. Hutchings & Smith ad’rs. 445, 

6. But a judgment on an original attachment’ 
in another state, though without personal | 
service, is prima facie evidence of the debt | 
here. Miller v. Pennington, 399 | 
Bigger ad’x y. Hutchings & Smith ad's. 445 

7.A judgment at law will not be relieved: 

ainst in equity on account of mere techi- | 
nical defects. Lucas v. The Benk of Da-) 


rien, 220) 
8. A jud 

not relate back so as to defeat a bona fide) 

—- or assignee. Pope v. Brandon) 

et al. 


401) 2. 


9.A judgment on a sci. fa. against the obli-)| 
gor in an injunction bond, will not be re- 
versed fg error, though the bond when for-) 


feited Irs by statute the force and effect of 3. 


ajudgment. Boggs v. Bandy, 459 || 
10. A judgment nunc pro tunc must be founded) 
on matter of record, or some memorandum) 

of the court. Thompson y. Miller, 470! 
11. A sheriff may be allowed to amend his re-| 
turn, so as to shew that process was served 
on the defendant, to sustain a judgment, | 
even after error brought. Heflin v. M’ Minn, | 
490) 

12. In assumpsit, a judgment by default final is|| 
an admission of the cause of action as laid.| 

M’ Gehee v. Childress, 50€) 
13. A judgment may be presumed to be in full 
force, though a writ of error be sued out on; 

it, when the record shews no disposition of | 


the writoferror. Gee adm’r. v. Nicholson, 


512 

See Action 9. 10. 11. 

* Award. 

“ Debt 1. 2. 3. 4. 

“* Penalty 1. 

“ Practice 7. 
“« Pre-emption Rights. 

Record 1. 


JUDGMENT NUNC PRO TUNC. 
See Judgment 10. 








JUDGMENT ON MOTION. 1. 


}. Judgment may be lawfully rendered on’ 


ent rendered during the term does) [. 


> 


motion in the supreme court, against seeuri- 
ties, in writ of exvror bonds. Johastun et al y. 
Atwood, 225 
And such proceeding is not an assumption 
of original jurisdiction by the supreme court, 


Ibid, 
JURISDICTION. 


Where more than fifty dollars is due on a 
contract, a creditor nay relinquish all over 
fifty dollars, and bring suit for $50 in a jus- 
tice’s court. Aing v. Dougherty, 487 


. The county court has no jurisdiction by cer- 


tiorati, or appeal, in cases of forcible entry 
and detainer. Dunham v. Carter & Carroll, 
496 
See Appeal from Justice vf Peace 4. 8. 

** Chancery. 

“ Execution 1. 

“* Judgment 5. 

** Judgment on Motion. 

“ Ne Exeat }. 

JURY. 

A party may, in certain eases, by acts of re- 
cord, waive his rightof trial by jury. John- 
ston et al. vy. Atwood, 225 
It is sufficient if it appear in the record that 
the grand jurors were “selected as the statute 
provides.” It need not be siated that they 
were drawn by lot. Collier v. The State, 388 
The whole record and proceedings in a 
cause are before the jury trying the issues, 
and they may examine any part, though not 
read onthe trial. Ibid. 
It is the province of the jury to determine if 
the evidence establishes the facts charged. 
Clifton v. Grayson, 412 


See Appeal from Justice 7. 8. 

“ Bastardy 3. 

“« Interest 3. 

** Verdict 1. 

JUSTICE OF THE PEACE. 
See Appeal from Justice. 


JUSTIFCATION. 
See Trespass 1. 2. 3. 


LAND. 
See Public Lands 1. 
“* Teespass to Try Titles. 
LESSOR AND LESSEE. 
See Ferry 1. 2. 


LEX LOCI. 


A deed of assignment by a debtor for the 
the benefit of his creditors, ‘hough made in 
New-York, will operate against « ereditor 
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INDEX, 


here, who has subsequently attached the 
effects assigned. Lobinson v. Rapelye ft 
Smith, 6 
See Attachment 3. 4. | 
Chancery 3. | 
** Corporation 1.2. 3. | 
“ Judgment 5. 6. 
** Record 1. | 


LIEN. 
See Judgment 8. 





1 
‘ LIMITATION OF ACTIONS. i 


| 
Suing out a previous writ is not sufficient) 
evidence of presentation to an administra- |. 
tor, under the statute requiring claims to be) | 
presented to executors and adiinistrators. | 
Bigger adm’x. v. Hutchings & Smith adm’rs.'| 
445)! 
If the demand originated out of the state, so | 
as to be within the exceptions of the statute, 
that matter must be specially replied to aj 
plea of non claim. iid.) 


See Chancery 41. 


MARRIAGE, 1. 
See Bond 2. 
Curtesy. 
MISTAKE: | 

Sec Bond 6. 2, 


MONEY HAD AND RECEIVED. 


See Assumpsit 2. 3. 
MOTION. 
Sce Judgment on Motion. \'4. 


NE EXEAT. 
It appears that in this state, we exeats may 3. 
issue in the following cases: 
1. Where the demand is exclusively equi- 
table, whether a sum certain be due or not, °- 
and the defendant is about to remove bé. 
yond the jurisdiction of the court. = 
2. Where courts of law and equity have ¢- 
concurrent jurisdiction, the defendant being , 
about to remove, and where bail has not 
been cbtained, it will be granted in aid of 
the action at law. 
3. Where the two courts have concurrent 1, 
jurisdiction, and no action at law has been 
commenced, but suit in equity instituted ;'| 
the removal of the defendant will be re- 
strained. 
4. In cases of extreme necessity, and where 
it becomes necessary to prevent a failure of 
justice. But as to this last, quere? Lucas 
v. Hickman, 111) 


See Chnacery 14 


© 


NOTE. 
See Pleading 1.—2.7. U1.—1. 3. 
‘* Promissory Note 


NOTICE. 


See Executor and Administrator 5. 6. 
“ Partnership 4 to 8. 


NUL TIEL RECORD. 
See Debt 1. 2. 3. 4. 


NUNCUPATIVE WILL. 
See Will 3. 


OBLIGATION. 


See Bond. 
“Penalty 4. 5. 
‘« Promissory Note 1. 


OBLIGOR AND OBLIGEE. 
See Bond. 


OFFICER. 


Under the act of 1819, a sheriff has no right 
to give a casting vote between two candi- 
dates for sheriff. Such power cannot be 
given by implication. The State v. Adams, 
231 
Where two candidates for sheriff obtain‘an 
equality of votes, no election is effected; and 
the executive may fill the vacancy. ‘Ibid. 
Where the right of the executive to make 
an executive appointment exists, a court of 
justice.cannot examine into the motive for 
that appointment. Ibid. 
A citizen may, by accepting a beneficial 
public office, waive his constitutional _ 
to vote in certain cases. Ibid. 
The original election returns are evidence 
to prove the true number of votes given at 
an election. Ibid. 
And if they have been in an exposed situa- 
tion, or altered, the alterations are matter of 
inquiry for the jury. Ibid. 
Between third persons, the presumption is, 
that a public officer has correctly done his 
duty. Brandon y. Snows § Cunningham, 


255 
PARTNERSHIP. 


In an action by a surviving partner, on a 
note made to the firm, it is not necessary to 
prove the partnership or survivorship; the 
note is suflicient evidence. Smith v. Hunt, 

222 
And if the plaintiff is not the person proper- 
ly entifled, and the objection does not ap- 
pear on the face of the proceedings, it must 
be shewn by way of defence. Ibid. 
So an in action by copartners, who are pay- 
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ees, On A note made to them. Smith v. | 
Davis et al. 224) 
If no notice be given of a dissojution of a 
copartnership, it will be considered as still | 
existing. Lucas vy. The Bank of Darien, 22) | 
To those who have had previous dealings 2. 
with the firm, actual notice must be given, | 
and a notice in a gazette to those who have 
had no previous dealings. Ibid | 
A change of pursuits ‘by one partner, -— 
his removal out of the state,does not amount | 
to such notice. Hid. ''4. 
The rule is not varied, though the creditor | 
be a bank established after the dissolution. 
Ibid.) 
And to charge a bank with notice of disso-! 
lution, it is not sutticient to shew that the! 5. 
partner receiving the credit was one of the, 
directors of the bank. Sbid. 
A partner may appoint an agent to make! 
and indorse bills, &e. on the firm, and 6. 
such power is not void, though made under, 
seal by one partner only. Thid.)| 
Whether such power can extend to autho-' 
rize the agentto enter un appearance forthe | 
copartners, in courts of justice—guere 7)! 
Ibid.|} 
Creditors of a copartnership are entitled to! 
be first paid out of the capartnership effects, | 
to the exclusis om of the ¢ reditors of an indi-! 
vidual partner. Lucas et al. v. Aticood e al.’ 
378) 
Semble, that after the dissolution of a co-': 
partnership, one partner cannot by his sole! 
request to athird person to pay a firm debt.|j 
give such peyson a right to maintain au 
action for money had and received against, 
the firm. Weakley v. Brahan & Atwood,'' 
5G) 
Where a firm purchased lauds, and one of! 
the partners was an infant, he cannot re- 2 
cover back his portion of the purchase mo-|\~" 
ney paid to the vendur, the contract being!| 
binding as to-the other partners, and they, 
having the right to contro! the tirm fuads.') 3. 
Sadler ct al. v. Robinson's heirs, 520)| 


PARTY 
See Chancery 9. ¥7. 12. 14. 
-* Debt 5. 6. 7. 
* Practice 18. 19. | 


PAYMENT. i 


J. Ifa party agree to receive property in pay- lg. 


ment, it may be proven as payment under: 
the general i issue, to the extent of its value | 
or stipulated price. Munn vy. as 498 


See Pleading 11—7. 8. \7, 
PENALTY. i 


When under a statute, a penalty has ae- 


INDEX. 


crued to un individual, it is a vested right, 
and the repeal of the statute, pending a 
writ of error,does not divest it; and the court 
may go onto render judgment. Taylor v. 
Rushing, 160 
The lessee of a ferry is the person linble to 
the penzity given by statute for neglect. 
Ibid. 
But where a person is employed on shares 
for an indefinite time, he is considered as a 
servant, and the owner is liable. Ibid. 
In general, where an obligation is to pay a 
sum of money, which may be discharged bya 
lesser sum, it is a penalty, and the lesser sum 
only is recoverable with interest. Plummer 
v. M’ Kean & M’ Kean, 423 
But where the payment is to be made ata 
different and distant place, it is otherwise, 
and the larger amonnt may be recovered. 
Ibid. 
Ani if a note be for a sum certain, payabie 
ata future day, which may be discharged by 
the payment of alesser sum, at an earlier 
day, the larger sum may be recovered. Jor- 
fan vy. Lewis, 426 


PLEA. 
See Pleading I. 


PLEADING. 


l. Declarntion. 
UW. Plea. 
fli. Replication. 
Il. Issue. 


1. Declaration. 


. Judginent for more damages than are laid 
in the declaration, is errer. M’ Whorter v. 

Sayre & Sayre, 225 
Where no place of payment is designated 
in a note for the payment of specific articles, 

a demand need not be averred by the plain- 
tiff. Cobb v. Reed, 444 


_ In a common count in assumpsit, the consi- 
deration of indebtedness must sufficiently 


appear to shew that the demand is on simple 
contract. Maury v. Olive, 472 
An omission to state the term of the court 
in the title of the declaration, is not fatal on 
general demurrer. Spann v. Boyd, 480 
In appeals from justices, technical nicety 
and formal declarations are not required. 

Ibid. 
Whcre there are good and bad counts ina 
declaration, on genéval demurrer to the 
whole, judgment must be given for the 
plaintiff. Ibid. 
‘The plaintiff declared in assumpsit on a note 
for $1500, to be paid on the happening of a 
certain eveut,and averred that the event had 
happened. as appeared by an+idorsemens 
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ou the note: this is sufficient to warrant a, 2. Where a claim against an estate originated 


judgment by default final. M’Gehee v. cut of this state, so as to be within the ex- 
jueg ; hing oe 
Childress, 506|| ception in the statute requiring claims to be 
Suffering a jadgment by default, is an ad-|| presented to an administrator or executor, 
mission of the cause of action as laid in the} such matter must be specially replied to a 
declaration. : Ibid.|| plea of non claim. Bigger adm’x. y, Hutch- 
In one count, the plaintiff declared on nine!! ings & Smith adm’rs. 445 
forfeited bonds taken by a constable, paya-|/3. To a plea that the note sued on was founded 
ble to the plaintiff, for the delivery ofa ne-|; on an usurious consideration, a replication 
gro levied on under nine executions. On| that it was not usuriously agreed that more 
general demurrer,the proceedings were held than legal interest should be received, is 
regular. Sugg v. Burgess §& Davis, 509|| bad. Wright v. Minter, 453 
1! 

II. Plea. | IV. Issue. 
In debt on the record of a recovery ina sis-|1. Where by consent, pleadings are taken in 
ter state, nul tiel record is the general issue, short, no advantage can be taken for infor- 
but is not the only plea that may be pleaded.'| _—_mality ; after verdict, the words ‘‘ replica- 
Hunt & Condry v. Mayfield, 124'| tion” and “issue’’ will be held to apply to 
In such action, a want of jurisdiction of the| | all the pleas filed. Garrard v. Zachariah, 
court where the judgment was rendered, 410 
over the subject matter, or person of the de- || See Abatement. 
fendant, must be specially pleaded. — Ibid. | ** Arrest of Judgment. 
And under the plea of nul tiel record only, ‘“* Demurrer to Evidence. 
if a proper transcript is produced, of a judg- | ‘Discontinuance. 
ment, valid in the state where rendered, ‘ . 
though not founded on personal service,|) PRACTICE. 


judgment must be given for the plaintiff-|')) Where a writ is executed on two defen- 
| dants, and the plaintiff discontinues as to 
| one, and takes judgment against the other; 
| if the objection is not made in the court be- 
low, it is not available in error. Roberts v. 


To an action of debt on the record of a re-| 
covery of a judgment in a sister state, a plea! 
alleging that the judgment was entered by)! 


a fraudulent combination between the clerk! pe aie 13 
and the plaintiff, is bad. Lucas v. ¢ —_— 2. On awritagainst two defendants, the sheriff 
ow . o 

PF .-%*\' — veturned “ Executed; copy offered to defen- 

+ for taking goods, a ani justi-|; dant R.and not acccpted.’”  Semble, that this 
ication under process, must specify the pro-)| ig to be considered as executed on R. only. 
cess particularly, and every fact necessary) hia 
mtg ata the officer is justified. — 3. After the return term, no exception can be 
pete vested “at on “he, ,|| taken for the want of an indorsement of the 
te i spot scan se yee Thea || cause of action on a writ. Tankersley v. 
ap rage one “| Richardan, 120 


Pleading to the merits, after a plea in abate-| 4 
ment has been overruled, is a waiver of the; 
plea in abatement. Made vy. Kelly § Hutchi-|'- 
son, 443} ;"° 
To a note for the payment of specific arti-; 


¢ 
A judgment on an award will be supported, 
though there be no declaration. Ibid. 
Under a consent made in open court,a judg- 
ment rendered by the judge as of the pre 
ceding term, and recorded, is sufticient to 


ie wal ace of nav ce asain. J 5 “: 
cles, where no place of payment is designa support a wait of erior. King v. Green cd 
ted, the defendant may plead in bar, that he al : 12 
ean: ” . ° . “ 
ras ready ‘ine sie + | sr . 
— 7 - ag. eae liver the — 6. Where a suit is instituted by a corporation, 
eae ee ve eee ’ and profert of the authority of the attorney 


See Ab who institutes it, is made in the declaration, 

wg F eserme 2 3 the defendant, by pleading the general is- 

« Beastie 6. oe ' sue, Walves the right fo inquire Into his au- 

; | thority. Lucas v. The Bank of Georgia, 147 

| 7. Totwo writs of error, one record was re- 
| 
} 


TIT. Replication. turned, containing two judgments; the re- 


To avoid a note given for a gaming conside-|| cord being applicable to neither, the writs 
ration, ard held by the defendant as as-|| should be dismissed. Smith v. Hearne, 169 
signee, and pleaded as a set-off, the plaintiff, 8. Judgment for n:ore damages than are laid in 


must reply the objection specially. Bald-| the declaration, is error. M’Wh v. 
win v. Brogden, Y Sayre S& Sayre, 92905 
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9. 


10. 


11. 


12. 


13. 


14. 


16. 


17 


. 


18. 


19. 


21. 


. Where a sheriff is a party interested, the 


. Where there are geod and bad counts ina 


An execution cannot be qaashed because 
more costs are charged than are due. The 
error can be corrected on motion to retax. 
Anonymous, 228 
The court may lawfully sam up the evi- 
dence to the iury, and imstruct them hypo- 
thetically. Brandon v. Snows & Cunning- 
ham, 255) 
In an action against two joint indorsers,| 
where one is not found, the plaintiff may, 
discontinue as to him, under the statute of| 
1818. Martin v. Tornsend, 329. 
When a cause is on trial before the jury,| 





the whole record is before them, whether 
read on the trial or not. Collier v. The, 
State, 388) 
There being in the record a plea, and a 
demurrer thereto, undisposed of, the judg-!! 
ment must be remanded, final judgment!’ 
cannot be here rendered. Miller y. Pen-|' 
nington. 399 | | 
On an appeal from a justice, no exception)! 
can be taken for the want of a seal to the}; 
warrant. Rutledge v. Rutledge, 400) | 








- Where pleadings are taken in short, by 


consent, after verdict, no exception carf be}! 
taken. The words “ replication” and “ is-|| 
sue,” will be held to apply to ail the pleas; | 
filed. Garrard v. Zachariah, 410) 
It is for the judge to determine on the ad-|! 
missibility of evidence, and for the jury to;| 
determine if it proves the facts charged.|! 
Clifton y. Grayson, 412) 
Pleading to the merits, after plea in abate-|| 
ment overruled, is a waiver of the plea in|! 
abatement. Wade v. Kelly &§ Hutchison,|| 

443)| 
The clerk of the court below, cannot, after | 
a party toa judgment is dead, issue a writ), 
of error against the representatives of the] 
deceased. Sercall v. Bates’ adm’rs. 462)! 
It seems, that in such case. apolication); 
must be made to this court for a sei. fa. or}; 
certiorari to the representatives,on proof of; | 
the death of the opposite party. Ibid.) 





citation must be directed to the coroner. 
Ibid, 


A refusal to grant a new trial cannot be}|: 


revised inthis court. Lecatt v. Stewart, 474 


declaration, on general demurrer to the 
whole, judgment must be given for the 
plaintiff. Spann v. Boyd, 480 
In the record, there appeared a writ, anda 
verdict and judgment for the plaintiff; the 
clerk certified that at the trial, the reading 
of the declaration was waived, and that 
afterwards it could not be found; no de- 
claration, plea nor issue appeared in the 
transcript: Held that the judgment was' 
erroneous. Oliver v. Judge, 423} 








24. 


1. 


w 


INDEX. 


A sheriff may be permitted, even after 
judgment, to amend his return ona writ, 
nunc pro tunc, so as to shew that thd, writ 
was executed in fact on the defendant. 
Heflin v. M’ Minn, 402 


. And such return nunc pro tunc, will be suf- 


ficient to sustain a judgment, though mada 
after writ of error. Ibid. 


See Appeal from Justice of Peace. 
“* Arrest of Judgment. 

“* Bill of Excéptions. 

“ Debt. 

‘© Demurrer to Evidence. 

“* Discontinuance. 

“ Evidence VIII. Deposition. 
“ Forcible Entry and Detainer. 
** Garnishee. 

* Jury 2, 3. 

“Pleading. 

“* Sheriff 1. 

* Verdict 1. 

“« Witness 2. 3.4. 5. 


PRACTICE IN CHANCERY. 


See Chancery and Chancery Practice. 


PRE-EMPTION RIGHTS. 


The pre-emption right granted to settlers 
on lands, under the act of [829, is matter 
of favor, and not of right; and the decision 
of the commissioners as to who is entitled, 
cannot be controlled by injunction. Bell 
ct al. v. Payne & Williams, 414 


- And the law giving power to said commis- 


sioners to decide on such claims, without 
appeal, is not unconstitutione!. Ibid. 


. But the commissioners may at any time be- 


fore filing their report, alter their decision. 


Ibid. 
PRESUMPTION. 


See Chancery 41. 
‘© Vendor and Purchaser 5. 


PRINCIPAL AND AGENT. 
See Agent. 


PRINCIPAL AND SURETY. 


. Where the creditor extends to his debtor 


the time for payment, without the consent 
of the surety, the surety is discharged. 
Ellis v. Bibb, 63 


. Asurety cannot, in equity, be required to 


pay more than what is lawfully due by the 

rincipal; though he promised more, there 
is no consideration for the promise. J bid. 
Judgment on motion may be lawfully ren- 
dered in the supreme court against secu- 


rities in writ of error bonds. Johnston et al. 


v. Atwood. 225 





”* 


after 
Writ, 
writ 
ant. 
402 
suf. 
jade 
bid. 





4. 


. Equity cannot, any more than a court of 


. A note under seal, payable to A. B. or 


. And that such defence was good under the 
Thid. 


. The plaintiff declared in assumpsit on a 


. An association formed to prevent competi- 


. All agreements against public policy, whe- 


INDEX. 545 


A surety in an injunction bond cannot go 
into the merits of the decree rendered 
against his principal, nor of the original 
judgment at law which has been injoined, 
no fraud being alleged in the obtaining of 
the decree. M’ Broom vy. Sommerville et al. 

515 


law, compel a party to relinquish a security 
fairly obtained, and change it for another, 
and therefore cannot substitute a person as 
defendant in a judgment in lieu o — 
See Execution 1. 
«Release 3. 


PROCESS. 
See Service of Process. 


PROMISSORY NOTE. 


bearer, transferred by delivery, will not en- 
able the bearer to maintain an action on it 
inhisown name Sayrev. Lucas, 259 
In assampsit on a note given to an adminis- 
trator for land sold by order the county 
court, the proceedings being in many re- 
spects informal and incomplete, it was 
held that the purchaser could resist pay- 
ment of the note, though put in possession 
of the Jand and not evicted. Wiley & Gayle 
v. White & Lesley, admr’s, 331 


general issue. 


9 





note, to be paid on the happening of a cer- 
tain event; and averred rie the event had 
had happened, as appeared by an indorse- 
ment on the note: Held,there being no plea, 
that this was sufficient to warrant a judg- 
ment by default final. M’ Gehee v. Childress, 

506 

See Penalty 4. 5. 6. 
“ Usury 1. 3. 4. 


PUBLIC LANDS. 


tion at the sales of public lands, and to pur- 
chase and resell at profit, isunlawful. Car- 
rington v. Caller, 175 


See Pre-emption rights. 


PUBLIC OFFICER. 
See Officer. 
PUBLIC POLICY. 





ther in whole or in part, are void. Carring- 
ton v. Caller, 175 
69 


2. An association formed for the Nr eos of 


purchasing lands of the United States at 
public sales by preventing competition, and 
for reselling at profit, is void. id. 


. And a bond given to such association for 
Ibid. 


land bought of them is void. 


PURCHASE MONEY. 
See Vendor and Purchaser. 
“« Statute of Frauds 1. 2. 
PURCHASER. 
See Vendor and Purehaser. 


QUO WARRANTO. 


See. Bank 1. 2. 
“ Officer 1 to 6. 


RECORD. 


. The record of a judgment in another state 


court cannot be impeached at law by plea 
that it was obtained by meansof a fraudulent 
combination between a clerk and the plain- 
tiff. Lucas v. Copeland, 151 


. To two writs of error, a record was returned 


containing two judgments: held that it was 


properly applicable to neither. Smith v. 
Hearne, 169 
See Authentication 1. 2. 3. 
“ Debt 1. 2. 3. 4.6. 
REGISTRY. 
See Deed 2. 3. 


“< Statute of Frauds 3. 
‘© Trust and Trustee 1. 


REPEAL OF STATUTE. 
See Penalty 1. 


REPLEVY BOND. 
See Bond 7. 8. 


REPLICATION. 
See Pleading III. 


RELEASE. 


. Toasealed instrument, an unsealed release 


is no defence atlaw. Teague v. Russell & 
Moore, 420 


. Nor is it in equity, unless founded on valua- 
Thi 


ble consideration. 


. But where a surety to a sealed note was 


discharged by the payee, by an unsealed 
writing, and indaced for several years to 
believe he was discharged, and until the 
principal became insolvent, equity will re- 
lieve as for a fraud. Ibid. 
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to) 


wo 


. A judgmenton a sci. fa., against the obligor 


. It seems, that the proper mode to bring up 


. Inan action forthe seduction of the plaintiff's! 


. The character of the daughter for chastity,| 
| 


. A writ was issued against three defendants, 


. Asheriff may be permitted, even after judg- 


. Where a note held by the defendant as as- 


. Where a suit is brought by A. against B., 


RIGHT OF PROPERTY. 
See Vendor and Purchaser. 


SALE AT AUCTION. 
See Vendor and Purchaser 1. 2. 4. 5. &. 


SCIRE FACIAS. 


in an injunction bond, will not be reversed) 
for error, though the bond by statute, when) 





forfeited, had of itself the force and effect of| 
ajudgment. Boggs v. Bandy, 459 | 





a record when a party below has died after|| 
judgment, is by application to this court for 

a sci. fa. or certiorari, on proof of the death. | 
Sewall v. Bates’ adm'rs 462 


SECURITY FOR COSTS. 


See Appeal from Justice of Peace 3. | ’ 


. A sheriff may amend his return on an exe- 


SEDUCTION. 





daughter, evidence of a promise of marriage} 
is inadmissible. Drishv. Davenport, 266) 


may be impeached by general reputation, 
but not by such as is confined to particular} 
classes of persons. Tbid.| 


SERVICE OF PROCESS. 


was served on two, and there was a decla- 
ration and judgntent against three, the re- 
cord reciting that ‘the defendants by their 
attorney waived their plea;” held that this 
was the appearance of those only who were 
served with process. Williams et al. v. 
Lewis, 41 


ment, to amend his return on a writ nunc 
pro tunc, so as to shew that the writ was ed 


ecuted in fact on the defendant. Hefflin v. 
M’ Minn, 492 


And such return nunc pro tunc, will be suf- 
ficient to sustain a judgment, though made 
after a writ of error. Ibid. 


See Practice 2. 
“ Sheriff 1. 


SET-OFF. 


si nee, is produced as a set off, if the plain- 
tiff wishes to avoid such a note as being 
given for a gaming consideration, he must 


—_ 


2. 


on 


_ 








reply such objection specially. Baldwin v. 
Brogden, 4 9 


INDEX. 


for the use of C., a demand due by A. to 
B. is a good set-off. Gece adm’r. v. Nichol. 
son, 512 


- Ademand accruing by reason of a failure in 


art of the consideration of a note, previous. 

y transferred by A. to B., and ascertained 

by a decree in equity, is a good set-off. Ibid. 
See Cotton Receipt 1. 2. 


SHERIFF. 


. The statute making sheriffs liable for fail- 


ing to return executions three days before 
court, admits of a reasonable excuse for such 
failure. Roberts and Battle v. Henry, 42 
Where two candidates for sheriff obtain au 
equal number of votes, no election is effect- 
ed, the statute of 1819 giving the sheriff no 
casting vote in such cases. The State v. 
Adams, 231 
In such cases, a vacancy occurs, which ma 

be filled by executive appointment. Ibid. 


cution at any time, to make it true, and such 
return will relate back and protect a pur- 
chaser as if originally made. Brandon v. 
Snows & Cunningham, 255 


. A purchaser at sheriff’s sale need not prove 


that the sheriff duly advertised the sale, the 
presumption is that the sheriff did his duty. 
Ibid. 


. Asheriff may be aes. even after judg- 


ment, to amend his return on a writ nunc 
pro tunc, so as to shew that the writ was in 
fact served on the defendant. Hefflin v. 
M’ Minn, 492 


See Execution 1. 
* Practice 2. 
“Writ of Error 4.5. 
SHERIFF’S RETURN. 


See Execution 1. 
‘« Practice 2. 


‘“« Sheriff 1. 6. 


SPECIFIC ARTICLES. 


See Appeal from Justice 4. 
“ Pleading 1.—2. 


STATUTE. 
See Constitution 3. 
“ Penalty1. - 
STATUTE OF FRAUDS. 


. A parol purchase of land is void by the sta- 


tute of frauds, and money paid on such con- 
tract may be recovered back in assumpsit. 
Allen v. Booker, 21 
Keath y. Patton. 38 
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1. 


2. 


INDEX. 


And payment of part of the purchase money, 
doesnot take the case outof the statute. Ibid.| 
Where the vendor remains in possession of 
personal property sold, it is not sufficient, as 
against creditors, that the consideration be 
bona fide, and the bill of sale recorded. It 
must appear that the sale was not made to 
hinder or delay creditors; and this is to be! 
determined by the jury from all the citcum-_ 
stances. Ayres v. Moore, 336 


See Evidence 1V.—2. i2. 


“ Vendor and Purchaser 4. 


STATUTE OF LIMITATIONS. 3. 


See Limitation of Actions. 
STIPULATED DAMAGES. 


See Penalty 4. 5. 6. 4, 


SUFFRAGE. 
See Officer. 


SUPREME COURT. 


See Chancery 26. 
“ Constitution 1. 6. 


SURETY. 


2 
Sce Principal and Surety. 
SURVIVING PARTNER. 
See Partnership 1. 2. 3. 


TENANT IN COMMON. 
A tenant in common cannot maintain tres- 








pass to try titles against his co-tenaut, with-||4, 


out proving an actual ouster. Foster v.|) 
Foster, 356) | 
Three persons entered into articles of agree-' | 


ment concerning lands to be held between. 5, 


them, one only being in possession, who 
died, leaving his widow and devisee in pos- 
session; after his death, a patent issued for|| 
the land to the three, as tenants in common: 
The widow is not a tenant in common with)| 
the survivors. Ibid.’ 
! 


TESTAMENT. ila. 


See Will. 


TIME. | 
See Chancery Al. 


TITLE TO LANDS 
> Deed 2. 3. 
* Promissory Note 2. 
‘Trespass to Try Titles 

Vendor und Purchaser 6 


— 


‘6. 


~ 
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TOWN. 


1. As to what constitutes a town, within the 


meaning of the’statute concerning ferries— 
quere? Gates v. M’ Daniel & Spurlin, 211 


TRESPASS. 


. In trespass, a plea of justification under pro- 


cess must specify the process particularly, 
and state every fact necessary to shew the 
justification. Harrison v. Davis, 3 

And the process must be correetly described; 
if there be a variance, it cannot be given in 
evidence. id. 
Under the general issue, in trespass for 
taking goods from the plaintiff’s possession, 
the defendant cannot go into evidence to 
shew that the sale under which the plaintiff 
holds is fraudulent. Ibid. 
A party who procures an illegal arrest to be 
made, is liable in trespass for false impri- 
sonment, though not present aiding and 
abetting. Clifton v. Grayson, 12 


TRESPASS TO TRY TITLES. 


. Iu trespass to try titles, a defendant may 


shew that a person has a better title than 
the plaintiff, and it will be a sufficient de- 
fence. Hallett vy. Eslava et al. 115 
Previous possession of lands is sufficient 
evidence of title to authorize a recovery, 
but only where there is no adverse docu- 
mentary title. Ibid. 
A certificate of confirmation of title to lots 
in Mobile, issued by the Register and Re- 
ceiver of the land office, under the acts of 
Congress, is evidence of a good title in the 
grantee. Ibid. 
And such certificate of title, accompanied 
with possession, will overreach a title evi- 
denced by a previous possession merely, 
though it be of fifteen years standing. Ibid. 
A deed made to the plaintiff, “as adminis- 
trator,” is admissible evidence to sustain an 
action of trespass to try titles. Innerarity 
v. Kennedy and Kitchens, 156 
One tenant in common cannot maintain 
trespass to try titles against his co-tenant, 
without proving an actual ouster. Foster v. 
Foster, 356 
In trespass to try titles against two, though 
the plea be joint, the jury may find against 
one, and not guilty as to the other. Ibid. 
Where a purchaser of land receives from 
the vendor a covenant for possession, and 
for a deed of release and quit claim of all the 
vendor’s interest, and such deed is tender- 
ed, a plea that the vendor had, and still has 
no title to the premises, contains no defence 
igainst an action fur the purchase money 
no fraud being alleged. Garrow vy. Hal- 
lett 449 
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4. 


. ‘Though a party be injoined from removing 


. A. purchased at sheriff's sale, without no- 


2. That the adverse possession of A., under 


. A corporation may assign its effects to a 


- The absence of the signatures of the credi- 


. Nor is the deed void because the trustee is 


. The acts or omission of a trustee cannot de- 


TRIAL BY JURY. 
Ses Jury 1. 


TROVER. 


Semble, that trover lies to recover back the 
valae of property paid under a parol con- 
tract for the sale of iand. Keath v. — 


. To maintain trover, the plaintiff must prove} 


property in himself, a conversion by the 
defendant, a right to the ion at the 
time of the conversion, and that the chattel 
was of some value. Ibid, 40 


property out of the state, yet he may main- 
tain trover against his adversary for its con- 
version. M’Gowen and wife v. Young, 276 
Sf the plaintiff has not the entire interest in 
the property sued for. the defendant ma 

shew it in mitigation of damages. Ibid. 


TRUST AND TRUSTEE. 


tice, a slave which had been previously 
conveyed by deed, intrust. The deed had 
not been recorded in the manner required 
by the statute of frauds. But, after the she- 
riff’s sale, and before the expiration of 
twelve months from the date of the deed, 
the trastee sold the property and executed 
the trust. It was held— 

1. That the necessity of registry in such 
case is dispensed with. 


his purchase, made no difference, and did 
not prevent the trustee from executing his 
trust. Echols v. Derrick. 144 


trustee, for the benefit o 
v. Brandon et al. 

And such assignment will be good against 
a judgment creditor, though the charter pro- 
vides that the stockholders shall be person- 
ally responsible for the debts of the corpora- 


tion. Ibid 


its creditors. — 
401| 


tors does does not invalidate the deed, it be- 
ing of all effects, and for the benefit of all 
creditors unconditionally. Ibid. 


president of the corporation, and executes 
the deed as such. Ibid. 


feat the rights of the dissenting creditors in 
the deed of trust,-unless they contribute to 
the wrongful act. Ibid. 


on 


INDEX. 


due, both parties believing it lawfully due 
2 recoverable, it is no usury. Ellis y. 
ibb, 63 


. A party cannot be relieved in equity on ac- 


count of usury, where he has omitted to 
plead it at Jaw, and shews no excuse for 
such failure. Teague v. Russell & Moore, 

420 


. Anote for a sum certain, payable at a future 


day, which may be discharged by the pay- 
ment of a Jesser sum, at an earlier day, is 
not usurious on its face, but is valid. Jor- 
dan v. Lewis, 426 


4. Toa plea that the note sued on “was found- 


ed on an usurious consideration,”’ a replica- 
tion that “it was not usuriously agreed that 
more than legal interest should be received,” 
is bad. Wright v. Minter, 453 


. A. brought suit on a note for the use of B.; 


under the statute, C. the defendant, offered 
to prove by his own oath that the note was 
made and given to A. for an usurious consi- 
deration, and that it was made by the advice 
of B., and with his knowledge, to evade the 
usury laws. B. denied on oath any usury, 
so far as he was concerned, or knowledge 
of the usury. It was held that this was not 
a sufficiertt denial of the usury to prevent C. 
from testifying. Watkins v. Watkins use, 
&e. ; 485 


See Interest 1. 2. 


VARIANCE. 
See Trespass 2. 


VENDOR AND PURCHASER. 


1. A purchase by an administrator at his own 


—- 








USURY. 


. Where a note is given on a compromise, 


embracing more interest than is lawfully 





sale by auction, is not fraudulent per se; but 
is prima facie valid, if no unfairness appears. 
Brannazx et al. v. Oliver, 47 


. Nor will such asale, made ia South Caro- 


lina be held void, though made without an 
order of court; the laws of South Carolina 
not being produced to shew that such order 
is necessary. Ibid. 


3. Possession of personal property remaining 


with the vendor is presumptive evidence of 


fraud, but is not fraud per se. Hobbs v. 
Bibb, 54 
Mantin vy. White, adm’r. 162 


. A. purchased at sheriff’s sale, without no- 


tice, a slave which had been previously con- 
veyed by deed, in trust. The deed had not 
been recorded in the manner required by 
the statute of frauds. But, after the sheriff’s 
sale, and before the expiration of twelve 
months from the date of the deed, the trus- 
tee sold the property and executed the trust. 
It was held— 

1. That the necessity of registry in sueb 
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10. Jt is not sufficient, as against creditors, 


1 


. A purchaser of personal property at sheriff’s 


. As to real estate—quere ? 
. A sheriff may amend his return on an exe- 


. Where land of an intestate was sold by or- 


_ A judgment rendered during the term does 


. There being three issues, and a verdict for 


INDEX. 


case is dispensed with, the term of twelve’ 
months allowed for registry not having ex- 
ired. 

. That the adverse possession of A. under 
his purchase, made no difference, and did 
not prevent the trustee from executing his 
trust. Echols v. Derrick, 144 


sale, need not prove that the sale was duly 
advertised; the presumption is that the 
officer did his duty. Brandon v. Snows & 
Cunningham, 255, 

Ibid. 


cution at any time to make it true, and such 
a return will relate back and protect a pur- 
chaser, as if originally made. Ibid. 


der of the county court, and the proceedings 
were irregular and incomplete in many re- 
spects, it was held that the purchaser could 
defend at law against the purchase money, 
though put in possession, and not evicted. 
Wiley & Gayle v. White & Lesley adm'’rs. 331 
And such defence is good under the gene- 
ral issue. : Thid. 


that a bill of sale of personal property is 
made on consideration bona fide, and that it 
is registered, where the possession remains 
with the vendor; it must appear that it is 
not made to hinder or delay creditors. 
Ayres v. Moore, 336 


not relate back to the first day of the term, 

so as to defeat a bona fide purchaser or as- 

signee. Pope v. Brandon et al. 401 
See Evidence 1V.—2. V.—12. 13. 

“ Fraud 2. 

“ Public Pelicy. 

“« Statute of Frauds 1. 2. 

“« Trespass to Try Titles. 


VENUE. 
See Change of Venue. 


VERDICT. 


.the defendant, some of the jury disagreeing 
as to one issue, the verdict is nevertheless 
sufficient for the defendant. Winston v. 


Moseley, 137 











VOLUNTARY SETTLEMENT. 
See Chancery 12. 


\2- 





VOTE. 
See Officer. 


2. 


i. 


. Nor can he examine othe 
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WAIVER. 


. Filing the general issue to adeclaration by an 
- incorporation, where profert is made ofthe au- 


thority of the attorney who institutesthe suit, 
is a waiver of the right to inquire into his au- 
thority. Lucas v. The Bank of Georgia, 147 
Pleading to the merits after plea in abate- 
ment overruled, is a waiver of the plea in 
abatement. Davis v. Dicksonet al. 370 
Wade v. Kelly & Hutchison, 443 


See Appeal from Justice of Peace 1. 6. 
# Arrest of Judgment 1. 2. 
“ Chancery 42. 
“« Constitution 4. 
“ Diséontinuance 1. 
WARRANT. 


See Appeal from Justice of Peace 1. 


WIFE. 
See Curtesy. 


WILL. 


. In construing wills, the intention of the tes- 


tator must govern, and when doubtful it is 
to be ascertained from a full view of the en- 
tire instrument; all its parts are to be recon- 
ciled if possible, and if not, the latter provi- 
sions must govern. Moore ex’r. v. Dudley 
& wife, 170 
B. bequeathed to his daughters, S. and A., 
each eight negroes, which they then pos- 
sessed; and to his other daughters, each a 
lot of negroes equal in value to those given 
to S. and A., to be allotted to them when 
they respectively married or came of age. 
Held, that the valuation was to be accord- 
ing to age, number, comeliness, &c. of the 
negroes, and not to the fluctuating or casual 
money value, at the time the younger 
daughters should become entitled. Ibid. 
To constitute a nuncupative will, the words 
spoken must have legal certainty, and be 
intended asa will. Sykes et al. v. Sykes et 
al 364 


. And they must be spoken in extremis. Ibid. 


WITNESS. 


In an action by an executor, ason in law of 
the testator is prima facie an incompetent 
witness. M’Kinneys ex’rs. v. M’ Kinneys 
adm’rs. 17 
A party cannot ask his own witness ques- 
tions tending to shew him incompetent or 
unworthy of credit. Winston y. Moseley, 137 
witnesses to 
prove him incompetent or Tmpeach his cre- 
dit. Thid. 
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4. But he may prove facts in the cause contra-| 


dicting what a previousone has deposed. Ibid 
Where it is agreed that a depositiun shall 
be taken and read, it may be read. though it 
appears by the deposition the witness is in- 
terested. Stebbins v. Sutton, 249 
6. To impeach the credit of a witness, 


INDEX. 





ral reputation is admissible, but not such as 
is confined to a particular class of persons. 
ish v. Davenport, 266 





See Demurrer to Evidence 1. 
* Usury 5. 


WRIT. 


1. After the return term of a writ, no exception 
can be taken for the want of an indorsement 
» of the cause of action. Tanikersley v. -—~ 


See Discontinuance 2. 3. 
“ Practice 2. 


END OF VOL. 





WRIT OF ERROR. 


1. A writ of error cannot be issued by a clerk 
below, to reverse a judgement against a 
party who ia dead; nor can he make his ad- 
ministrators a pe be production of letters. 
Sewall v. Bates’ "78. 462 
And where the clerk has made an adminis- 
- at antec 1 


ed. ° 
3. Semble, that in such cases, the proper mode 


is to apply to this court for a sci. fa. or cer- 
tiorari,on suggestion and proof of the —— 


. Where the sheriff wed me | in interest, the 

citation must be di to the coroner. Ibid. 

. A citation placed in the sheriff’s hands 

against himself and another, and returned 

by him as to his co-defendant “not found,” 

is not legal notice to him of the ~—. 
See ome on Motion 1. 


« Practive 5.7. 





II. 
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